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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 47. Fire.—Of the Company and the Insured.—Authority to 
Contract and Cancel—There was evidence of an agreement by 
which the insured surrendered his policy in the A. company to 
agent for cancellation, with authority to obtain insurance in a 
good company, the return premium to be credited in payment. 
The agent made application to the H. company, which was ac- 
cepted, the policy containing the usual clause against other in- 
surance. No specified rate was mentioned, and the premium was 
not paid either to the agent or the company. The agent knew 
the company’s rates, and was accustomed to be charged for the 
premium, for which he gave credit to the insured. The agent 
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was accustomed to take the surrender of policies in the A. com- 

pany and cancel them. He neglected to cancel or return this 

policy to the company, and no return premium was paid. After 

the fire the A. policy was taken from the agent by the insured. 

Held, in an action against the H. company, that authority to ap- 

ply to a good company was authority to apply to the H. company. 
Ellis vs. Albany Fire Ins. Co., 50 N. Y., 402. 


The application of the agent was that of the insured, and its 
acceptance completed the contract; the premium by being 
credited was constructively paid to the company. If there was 
an agreement between the agent and the insured, the surrender 
of the policy was a virtual cancellation which made the contract 
with the H. company valid. Whether the subsequent reposses- 
sion of the policy by the insured was an assertion that it had 
not been surrendered, or simply a eneeatonnany act, Was a ques- 
tion for the jury. 

Excelsior Ins. Co. vs. Royal Ins. Co., 55 N. Y., 343. 


Held, that the case was for the jury, under proper instructions, 
and a nonsuit by the court was error. 


Train vs. Holland Purchase Ins. Co. 
Rep’d Jour’|, p. 177. 


§ 48. AccmENT.—Suit against, when unauthorized.— Evidence 
of Authority.—A subordinate agent of another State company 
can only be appointed under the Pennsylvania act of April 11th, 
1868, through the certificate of the auditor-general when his 
name has been certified to the auditor-general by the general 
agent. The penalties are not limited to the agent but extend to 
the company suffering him to act. An action founded on a 
transaction prohibited by statute cannot be maintained, although 
a penalty for violation be imposed, and it be not expressly de- 
clared that the contract is void. 

Mitchell vs. Smith, 1 Binn., 118 ; Seidenbender et al. vs. Charles, 4 S. 
& R., 151; Swan vs. Scott, 11 S. & R., 155; Columbia Bridge Co. vs. Hal- 
derman, 7 W. & S., 233 ; Thomas vs. Brady, 10 Barr., 170 ; Scott vs. Duffy, 
2 Harris, 20; Holt vs. Green, 23 P. F. Smith, 198. 

This rule will hold good in an action by a foreign company 
against an agent and his sureties to recover premiums collected 
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where the agent was not legally authorized, and his sureties do 
not appear to have been aware of his want of authority. 
Harbeck vs. Gray, 8 Watts, 497 ; Miles vs. Stephens, 3 Barr., 21. 


Where the agent was appointed prior to the passage of the act, 
and continued to act for two years after it without having re- 
ceived the certificate of the auditor-general ; Held, that a certifi- 
cate of the auditor-general, after the termination of the agency, 
that the agent had formerly been duly qualified, but referring to 
no paper on file and stating no time when qualified, was not con- 
clusive of pre-existing agency. Held, that a subsequent certificate 
of the insurance commissioner to a copy of a paper in his office, 
headed “ List of agents who held the appointment of the Trav- 
elers’ Insurance Company to transact its business in 1870,” 
signed, dated, and sworn to by the general agent in 1871, was 
not conclusive evidence, and parol evidence is admissible to prove 
that the agent was not certified to the auditor-general by the 
general agent while acting, but that the list was fraudulently in- 
troduced into the department. 

Carmony vs. Hoober, 5 Barr., 305 ; Stack et al. vs. Fuller, 6 Wright, 320 ; 
Lawry vs. McMillan, 8 Barr., 157. 

Thorne vs. Travelers’ Ins. Co. 

Rep’d Jour’l, p. 169. Pa. 8. O. 


§ 49. Fire.— Waiver.— Estoppel—Delivery by an agent of a 
policy and renewal certificate as valid instruments is a waiver of 
the formal terms and makes them binding, even when not coun- 
tersigned as required. 

Hibernia Ins. Co. vs. O’Connor, 29 Mich., 241. 

Where an agent in giving a policy has by his own conduct 
misled parties into making applications or accepting conditions 
under a misrepresentation as to their literal accuracy, the com- 
pany is estopped by his action. 

30 Mich., 41 ; 28 Mich., 173 ; 16 Mich., 380 ; 21 Mich., 246 ; 22 Mich., 
146 ; 12 Mich., 202; 12 Mich., 124; 21 Wal., 152 ; 12 Wal., 285 ; 12 Wal., 
404; 13 Wal., 222; also, 20 Wal., 560; 6 Wal., 129; 22 Conn., 575; 16 
Q. B., (U. C.,) 316. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 

Rep'’d Jour’l, p, 61. Mrog. 8. 0, 
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BURDEN OF PROOF. 


§ 50. Fire.—Payment of Loss.—The burden of proof that a 
loss has been paid is on the company, and a judgment by default 
will not be disturbed because there was no proof that it had 
not been paid. 


Clay F. & M. Ins. Co. vs. Wusterhausen. 
Rep’d Jour’l, p. 180. 


CONSTRUCTION. 


§ 51. Fmer.—Alieration of Building—Where the policy con- 
tained no stipulation regarding alterations, the detachment of the 
central portion of a building and its addition to one of the two 
ends, thereby making two structures, does not avoid the policy, 
provided the risk is not increased. 


Dorn vs. Germania Ins. Oo. 
Rep’d Jour’l, p. 183. U. 8. 0. C. 


§ 52. Fire.—Forfeitwre— Provisions involving forfeitures 
must be construed strictly. There is great hardship in allowing 
parties to keep money they have not fairly earned, and great 
wrong in favoring blind conditions, or those which parties do not 
fully understand, when they are not in actual fault. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 


EVIDENCE. 


§ 53. AccipentT.—Burden of Proof.—Where an itemized ac- 
count appended to claim of plaintiff was iu each item denied by 
affidavit of defense, the burden of proof was on plaintiff, and 
admission of account as evidence, without some prior proof to 
sustain it, was error. 


Thorne vs. Travelers’ Ins. Co. 
—§ 48. 


§ 54. Lire.—Statements of Insured as.—Where an act is done 
for which it is important to ascribe a cause, what was said by 
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the actor at the time, from which the cause or motive may be 
collected is evidence, as well as sometimes when the actor is not 
a party to the suit as sometimes when he is. 

Ambrose vs. Clerdon Cases, temp. Hardw., 254; Bateman vs. Bailey, 5 
T. R., 512 ; Gilchrist vs. Bale, 8 Watts, 355-8 ; Barnes vs. Allen, 1 Keyes, 
390 ; Caughey vs. Smith, 47 N. Y., 244. 

Words going with an act whose nature is the subject of in- 
quiry are taken as original evidence. 

1 Phil. on Ev., 185 ; Thomas vs. Connell, 4 Mees. & Wels., 267. 


Authorities are not agreed, whether the declaration of the 
subject of a life insurance, made to others, may be received 
in evidence against the holder of the policy. 

Aversen vs. Kinnaird, 6 East, 188 (1865) ; Kelsey vs. Univ. L. Ins. Co., 
35 Conn., 225 ; Edwards vs. Barrow ; Ellis on Ins., p. 116; Mulliner vs. 
Guard. Mut. Life Ins. Co., 1 N. Y., Sup. Ct., 448; Wash. Life Ins. Co. 
vs. Haney, 10 Kansas, 525; The Frat. Mut. Life Ins. Co. vs. Applegate, 7 
Ohio St., 292 ; Stobart vs. Dryden, 12 M. & W., 615; Rawle vs. Mut. Life 
Ins. Co., 27 N. Y., 282; 36 Barb., 357, and Barb. & Smith, 27 N. Y.; 
Bliss on Life Ins., 3 372; 1 Big., L. and Acc. Ins. Rep., 149, 558. 

On principle it must be held that the statements of one insured 
for the benefit of another, as to his state of health, made prior to, 
and not remote from his examination, and in connection with 
facts or acts exhibiting his state of health, may be admitted as 
evidence where the issue was as to his health at the time. Any 
prior fact or act of the insured not too remote, and any state- 
ment which is part of the res geste of such fact tending to char- 
acterize or explain it, is proof against the beneficiary of know- 
ledge concealed by the insured. But subsequent statements of 
the insured not connected with a contemporary act or fact are 
but hearsay. The rejection of such prior statement of the in- 
sured, tending to show knowledge of his physical state, is error, 
calling for a reversal of judgment. 

Swift vs. Mass. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 53. 


MISREPRESENTATION. 


§ 55. Lire.—As to Health, in the Application.—The insured an- 
swered in the application that neither his parents, brothers, or 
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sisters had been affected with pulmonary or scrofulous disease. 
In another answer he states that his mother died of scrofula, 
also that one of his brothers died of unknown disease, and that 
one of his sisters died of a disease of the blood. There was 
no evidence that the father, or two of the brothers, or one 
sister had been afflicted with scrofula. Held, that there was no 
mistatement as to the mother. 
McCullough vs. Norwood, 58 N. Y., 562. 


Held, that where, from the testimony, there is room for a rea- 
sonable doubt whether insured knew that his brother and sister 
died of scrofula, the court will not pronounce the answers a mis- 
statement as a matter of law. Insured stated he had no scrofula 
as he was aware of. Held, that it was a question for the jury 
whether he was aware of it. The insured did not communicate 
the fact that he was lame and had an affection of the groin. 
Where there were no general or specific questions calling for 
these facts ; Held, that the mere omission to state matter not 
called for by specific or general inquiry is not concealment and 
will not affect the validity of the policy. 

Rawles vs. American Mutual Life Ins. Co., 27 N. Y., 282; Mallory vs. 
Travelers’ Ins. Co., 47 N. Y., 52. 

Where the question whether his general good health was im- 
paired by the affection in the groin was fairly submitted to the 
jury, who found that the ailment was not a severe illness, and 
also for the plaintiff, the court will not overrule the finding. 

Ross vs. Bradshaw, 1 W. Blk., 312, and note to 2nd Lond. ed., 1828 ; 2 
Marsh. on Ins., 770 et seq. 

Swift vs. Mass. Mut. Life Ins. Co. 


OTHER INSURANCE. 


§ 56. Fmer.—LZstoppel Where other insurance has been ob- 
tained without the required consent, and the first insurer on be- 
ing informed raises no objection other than asking why it was 
not obtained from him, and treats it as a matter of course, he 
is estopped from repudiating his liability after a loss. 

Westchester Fire Ins. Co, vs. Earle & Reynolds. 





Parol Agreement— Pleading. 


PAROL AGREEMENT. 


§ 57. Fire.—May change Written Contract—Except where 
prevented by the operation of the statute of frauds, or some other 
equivalent prohibition, a policy of insurance may be made or 
changed by parol. 

16 Gray, 438 ; 10 Bos., 81 ; 27 N. Y., 216; 13 Allen, 320. 

The fact that a policy is written does not prevent its change 
by subsequent parol agreement. Any written contract not within 
the statute of frauds may be changed by parol. 

Seaman vs. O’Hara, — Mich., —. 

And this has been applied to the enlargement and continuance 
of policies. 

6 Gray, 209; 19 N. Y., 305. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 


PLEADING. 


§ 58. Frre.— Change of Title. — Double Plea.— Appellant 
pleaded “ that a change took place in the title of the property 
insured, by voluntary transfer.” 

Held, on demurrer, that the law does not affix such a definite 
meaning to these words that there can be no question as to the 
steps by which the transfer was effected, or the character of the 
title vested. They are merely the expression of a conclusion 
involving questions of both law and fact, and therefore incapable 
of furnishing an issue to the jury. The plea was defective. 

1 Chitty on Pleading (7th Am. ed.) 573. 

Nor does it aid the case that the plea was in response to an 
allegation of the insured similar in its terms, for the allegation 
was a surplusage, and non-essential; the clause was for the 
benefit of the appellant, on whom it was incumbent to interpose 
a breach of it, if desired as a defense. 

Stevens on Pleading (9th Am. ed.) 349; Comyn’s Digest, tit. Pleading, 
c. 57. 

Where two replications were filed to one plea without consent 
of court, but afterward consent was given to reply double, but 
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the two pleas were not withdrawn and refiled, and upon failure 
of appellant to rejoin as ordered, judgment was given by default ; 
Held, that this was not error. 

Clay F. & M. Ins. Co. vs. Wusterhausen. 


PRACTICE. 


§ 59. Fire.— Appeal from Nonsuit.— Where the court at 
circuit nonsuits the plaintiff on the whole case, who excepts 
thereto, he is not required to ask specifically to go to the jury on 
the whole case, or any part of it, to enable him to present his ex- 
ceptions to a court of review. 


Train vs. Holland Purchase Ins. Co. 
—§ 47. 


§ 60. Fire.—Lvidence.— Error—Where the purchase of 
new machinery was the occasion of obtaining additional insur- 
ance, evidence of the purchase was admissible as res geste in an 
action on the policy. 


A court is not obliged to so charge a jury as to confine them 
to the consideration of the testimony of one witness rather than 
another. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 





REPORT OF DECISIONS 


tSNDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 
WESTERN DISTRICT. 


Ocroser AND November Term, 1875. 


Error to the District Court of Allegheny County. 


THORNE er at. 
US. 


TRAVELERS INSURANCE COMPANY. 


The Pennsylvania act of April 11, 1868, is designed to establish a complete system, 
under which alone companies of other States can transact business. A sub- 
ordinate agent can only be appointed under it through the certificate of the 

evditor-general. The penalties are not limited to the agent, but «xtend to the 
company suffering him to act. 

An action founded on a transaction prohibited by statute cannot be maintained, 
although a penalty be imposed for violating the law, and it be not expressly 
declared that the contract be void. 

This 1ule will hold good in an action by a foreign company against an agent and 
his sureties to recover premiums collected, where the agent was not legally 
authorized. 

The agent was previously appointed by the company, and continued to act for two 
years after the passage of the act, without having received the certificate of his 
license so to serve from the auditor-general. 

Held, that a certificate of the auditor-general after the termination of the agency 
that the agent had formerly been qualified, but stating no time when the ap- 
pointment of such agent by the general agent was certified to him, and referring 
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to no copy of any paper filed on record made at the time, is not conclusive 
evidence of a previously existing agency. 


Held, that a subsequent certificate of the insurance commissioner to a copy of a 
aper in his office headed ‘ List of agents who held the appointment of the 
ravelers Insurance Company, to transact its business * * * in 1870,” 

signed, dated, and sworn to by the general agent in 1871, was not conclusive 
evidence, and parol evidence is admissible to prove that the agent was not cer- 
tified to the auditor-general by the general agent while acting, but that the 
list was fraudulently procured. 


Where an intemized account, appended to the claim of the plaintiff, was in each 
item denied in the affidavit of defense. the burden of proof was on plaintiff, 
and admission of the account as evidence, without some proof first given to 
sustain it, was error. 


Judgment reversed. 


Mercor, J. 


Although twenty-seven errors were assigned, eight only were urged 
on the argument. 

The main contention in the case arises under the fourth, fifth, 
sixth, seventh and eighth assignments. They will be considered 
together. They raise the question of the effect on the rights of the 
defendant in error, on their failing to comply with the requirements 
of the act of 11th of April, 1868. Pur. Dig., 796, par. 28. 

The defendant in error is a foreign life and accident insurance 
company, organized under the laws of the State of Connecticut. 
Thorne had been acting as an agent for the company in the western 
part of Pennsylvania. This action was on a bond, executed by him- 
self and sureties, conditioned, inter alia, that he should pay over to 
the company the premiums or money received by him for it from any 
source. The claim was to recover premiums received and retained 
by him. The bond is dated 25th of July, 1870. He ceased to act as 
agent the 5th of November of the same year. He is sought to be 
charged with money received by him as agent for the company dur- 
ing the intervening time. 

The act of 11th of April, 1868, is designed to establish a complete 
system, under which alone such a company incorporated in another 
State can transact business in this State. 

Sect. 2 requires the company shall first appoint an agent, resi- 
dent within this State, and file in the office of the auditor-general a 
certified copy of the resolution appointing him. 

Sect. 5 requires the agent to give a bond, with sureties, in the 
sum of five thousand dollars, conditioned for the faithful discharge of 
all the duties enjoined on him by the act. The bond shall be duly 
approved and recorded, and then be deposited in the office of the 
auditor-general. 
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Sect. 10 gives such agent power to transact business in every 
county of the commonwealth, either in person or by subordinate 
agents appointed by him ; and he “may from time to time appoint 
as many subordinate agents as he may deem proper, and certify the 
names and residences of the same to the auditor-general, who there- 
upon shall issue to each of said subordinate agents, upon payment of 
the usual fee of his office, a certificate showing that * * * * * 
the agent has full power and authority to transact business in any 
part of this commonwealth, and that he has designated such person 
as his subordinate agent ; and no person shall act as subordinate 
agent until he has received such certificate.” 

Thus it appears a subordinate agent cannot be appointed other- 
wise than through and by this certificate of the auditor-general. 
Without such certificate he is absolutely forbidden to act by the most 
positive and imperative language. 

Sect. 12 prescribes the punishment which shall be inflicted on 
any person who shall receive premiums, forward applications, or in 
any way transact business for the company, without having received 
authority so to do, agreeably to the provisions of the act. It declares 
he “shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined five bundred dollars for each offense.” The 
penalties given by this section are not limited to those illegally acting 
as agents, but extend to the company thus suffering them to act. It 
declares any party receiving applications from, or sending policies 
to any person not duly authorized to act as agent, shall be fined in a 
like sum of five hundred dollars for each offense, and be prohibited 
from doing business in this State until the fine is fully paid. 

Sect. 13 enjoins upon the district attorneys of the several counties 
the duty of examining every licensed agent transacting business in 
their respective counties, and the books of such agency, “once in 
each and every year ;” and to enforce this act and all its penalties 
against such agents, persons and companies as may offend against its 
provisions. 

If Thorne was not duly qualified under the statute, to act as agent, 
but did so act under instructions from the company, both he and the 
company were acting in violation of the express commands of the 
statute. If so acting, can the company sustain this suit, based on 
such an illegal transaction ? 

There can be no doubt of the ccuntitutionsl | power cf she legislature 
to prescribe the conditions under which a foreign curporation shall 
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transact business in this State, nor the manner in which its agents 
shall be qualified before entering on their duties. 

It has often been held that an action founded on a transaction pro- 
hibited by statute cannot be maintained, although a penalty be im- 
posed for violating the law, and it be not expressly declared that the 
contract be void. Mitchell vs. Smith, 1 Binn., 118; Seidenbender 
et al. vs. Charles’ Admr’s., 4S. and R., 151; Swan vs. Scott, 11 S. 
and R., 155 ; Columbia Bridge Co. vs. Halderman, 7 W. and S. 233; 
Thomas vs. Brady, 10 Barr, 170 ; Scott vs. Duffy, 2 Harris, 20 ; Holt 
vs. Green, 23 P. F. Smith, 198. In this last case it was said the 
objection may often sound very ill in the mouth of a defendant, but 
it is not for his sake the objection is allowed. It is founded on gene- 
ral principles of policy which he shall have the advantage of, contrary 
to the real justice between the parties. That principle of public policy 
is that no court will lend its aid to a party who grounds his action 
upon an immoral or illegal act. 

It is claimed, however, that conceding the rule that an illegal con- 
tract will not be enforced by a court, yet, when it has been executed 
by the parties themselves, and the illegal object of it has been accom- 
plished, the money or thing which was the price of it may be a legal 
consideration between the parties for a promise express or implied, 
and the court will not unravel the transaction to discover its origin. 
We may concede this view of the law to be correct as an abstract 
proposition, yet it by no means controls this case. This is not an ac- 
tion against Thorne alone for money had and received. It is against 
him and his sureties jointly, on their bond for his alleged breach of 
duty asa duly appointed agent of the corporation. That he had 
been “duly appointed,” is recited in the bond to which they sub- 
scribed their names as sureties. They had no knowledge of the ille- 
gal conduct of Thorne or of the corporation. They were no party to 
any fraud. They had violated no provirion of the statute. They 
have done nothing to estop their showing the whole character 
of the consideration on which the bond rests. Still further, the 
defendant in error did not seek to recover by giving the bond 
alone in evidence. It went further, and opened up the whole transac 
tion between itself and Thorne. Without the aid of that transaction 
the company had no case. If the transaction was illegal, then the 
corporation itself showed it had broken the law, and that it could not 
recover without the aid of the illegal transaction—of one prohibited 
by statute. The sureties might undoubtedly invoke the protection of 
the law to relieve them from an obligation based on an illegal con- 





1876. ] Thorne et al. vs. Travellers Ins. Co. 173 


sideration, and entered into on a false representation of a substantial 
and controlling fact. Harbach vs. Gray, 8 Watts, 497; Miles vs. 
Stevens, 3 Barr, 21. 

The next question which arises is, was the evidence offered and 
rejected admissible ? 

On the 13th August, 1866, Thorne was employed as an agent for 
the company, by an agreement in writing. He continued to act as 
agent until November, 1870. He served in the same general manner 
after the passage of the act of the 11th of April, 1868, as before. It 
is now claimed by the company, that Thorne was serving in 1870 as a 
subordinate agent under this act of April, 1868 ; although it is con- 
ceded that he never received any certificate of his license so to serve 
from the auditor-general. The company further contends that the 
certificates of the auditor-general and insurance commissioner furnish 
conclusive evidence of such appointment. 

Let us then consider what those certificates show. The auditor- 
general’s is dated the 28th June, 1871. It contains no averment of 
any power or authority in Thorne to act on or after its date, but of 
a power or authority as having existed during the year 1870. It is 
not a license authorizing the doing of any act, but an assertion, 
made long after he had ceased to act as agent, that he had formerly 
been duly qualified as a subordinate agent. It does not profess to 
state the time when the general agent certified to him the appoint- 
ment of Thorne as such agent. It furnishes no copy of any paper 
filed, or of any record made in 1870. We know no authority which 
makes the certificate of the auditor-general conclusive evidence of a 
previously existing, but terminated agency. The statute requires 
not only that the facts shall justify the issuing of the license, but that 
the certificate shall be delivered to or received by the person before 
he can act as a subordinate agent. It gives no authority to the audi- 
tor-general of a subsequent year to issue a license for a year which 
has already expired. 

The insurance commissioner (to whose office all the records were 
transferred) certifies, on the 2d of May, 1874, to a copy of a paper 
then found in his office, and attaches it to his certificate. It is headed, 
“ List of agents who held the appointments of the Travelers Insurance 
Company to transact its business within the commonwealth of Penn- 
sylvania during the year 1870.” It will be observed that this lan- 
guage does not indicate an intention to nominate or designate any 
persons for appointment, or to perform any future services ; but rather 
to declare that the persons in the list named had acted in that ca- 





174 Report of Decisions. [ March, 


pacity. The name of Thorne is found on that list. A further exam- 
ination of that list shows that it was signed, dated, and sworn to by 
the general agent, on the 21st April, 1871. There is nothing on either 
the list or the records indicating that the paper was filed before that 
day. If the list bore date in 1870, or if it was without date, there 
would be some force in the suggestion that it was deposited in the of- 
fice in 1870 ; but the specific dates cast great discredit on any such 
presumption. It cannot be said that either of the official certificates 
proves conclusively that the list was in the office of the auditor-gen- 
eral in 1870. 

The offers are not to contradict the record, but to rebut a presump- 
tion sought to be deduced from the certificates, and to explain where 
the record is silent. Parol evidence is admissible for this purpose. 
Carmony vs. Hoober, 5 Barr, 305 ; Stack et al. vs. Fuller, 6 Wright, 
320. It is proposed substantially to prove not only that the name of 
Thorne was not certified to the auditor-general while he, Thorne, 
was acting as agent, but that the list containing his name was sur- 
reptitiously placed in the office, so as to deceive the auditor-general, 
and thereby his certificate was fraudulently procured. It is true a 
record is entitled to great sanctity in law. But it must be an honest 
record. If fraudulently made, it must be impeached by parol. Law- 
ry vs. McMillan, 8 Barr, 157. 

It was strongly urged that the failure of Thorne to take out his li- 
cense from the auditor-general constituted no defense. If his name 
had been certified to the auditor-general in 1870, this argument would 
be entitled to consideration ; but the offer is to prove that it was not 
then certified. His license could not be taken out of the office until 
his name had first been certified in. Hence (excepting the declara- 
tions of Rodney Dennis) we think the evidence covered by these sev- 
eral assignments should have been received. : 

The first assignment is to permitting the itemized account, ap- 
pended to the claim of the defendant in error, to be given in evidence 
without proof. This account purported to contain a statement of the 
several premiums received by Thorne, and of the names of the persons 
who had paid the same. In the affidavit of defense each and every 
item in this account had been distinctly denied by Thorne.’ This affi- 
davit then cast the burden of proof on the defendant in error ; and 
the learned judge erred in permitting the account to be given in evi- 
dence without some proof having first been given to sustain it. We 
discover no merit in the remaining assignments. 

Judgment reversed, a venire facias de novo awarded. 
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SUPREME COURT OF TENNESSEE. 


THE CITY OF MEMPHIS 
vs. 


FOREIGN INSURANCE COMPANIES. 


The Tennessee act of March 24th, 1875, providing that the State tax on foreign 
companies “shall be in lieu of all other taxes,” precludes the city of Memphis 
from imposing a license tax. 


Decree affirmed. 


McF artanp, J. 


This was an agreed case to test the right of the city of Memphis to 
assess a tax in the nature of a privilege upon certain foreign insur- 
ance companies having agencies and doing business in Memphis. The 
legislature passed an act on the 24th of March, 1875, entitled “an 
act to regulate the business of fire and all other except life in- 
surance companies.” The 8th section enacts that “each and every 
company organized for any of the purposes named in this act, not in- 
corporated by or organized under the laws of this State, shall, on the 
30th of June and December in each year, report under oath of the 
president and secretary, or other chief officers of such company, the 
total amount of premiums received from policies issued in this State 
within the six months next preceding or since the last return of such 
premiums was made by such company, and shall at the same time 
pay into the treasury of this State the sum of two dollars and fifty 
cents upon each one hundred dollars of said premiums so ascertained, 
which shall be in lieu of all other taxes.” 

The question is whether the last clause quoted precludes the city 
of Memphis from imposing the present tax for corporation purposes. 
In the case of the City of Memphis vs. Hernando Insurance Company 
and other companies, this court held that similar language in the 
charter of the several companies would preclude the city from impos- 
ing any further license tax on the companies. The only difference is, 
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that in the prsent case the act in question is not part of the defend- 
ant’s charter. The act is therefore repealable at the will of the legis- 
lature, and in this respect the case is different from the one referred to. 
It is clear, however, that the city imposes its tax under the power 
conferred by the legislature and cannot impose a tax where the leg- 
islature has denied the right. So the simple question is what was 
meant by the above clause? It is argued by the city that it was only 
meant that the tax imposed by the above act should be in lieu of all 
other taxes to be imposed for State purposes, leaving the counties and 
cities to impose additional taxes for county and city purposes, when- 
ever the said companies sought to do business within the limits of any 
city or county. This argument is plausible, and gains strengtk from 
the rule that such exemptions are to be construed most strongly 
against the parties claiming the exemption. But it is difficult to con- 
ceive why, if the above language in a charter is to be construed as 
meaning that no further license tax shall be imposed by a city, the 
same language in the act shall not have the same meaning. The lat- 
ter law, unlike the charter, may be repealed, but while in force its 
- meaning as to the extent of the exemption from further taxation, it 
seems manifest, must be the same. 

We express no opinion as to the right of the city to impose a prop- 


erty tax upon any property the companies might acquire or own with- 
in the city. Such seems to have been the case referred to in 17 Grat- 
tan, though the reasoning of the court sustains the views of the city 
attorney. 

In this view, the decree of the chancellor denying the power of the 
city to impose the tax is correct, and must be affirmed, with costs. 





1876. ] Train vs. Holland Purchase Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


H. M. TRAIN, Appellant, 


VS. 


HOLLAND PURCHASE INS. CO., Respon- 


dent.* 


The evidence tended toshow an agreement by which the insured surrendered his 
policy in the A. company to the agent for cancellation, and authorized him to 
obtain insurance in a good company, he agreeing to credit insured with return 
premium. The agent made application to the H. company, which was accepted. 
No specified rate was mentioned, and the premium was not paid either to the 
agent or the company. The agent knew the company’s rates, and was ac- 
customed to be charged for the premium, for which he gave credit to the in- 
sured. The agent was accustomed to take the surrender of policies and cancel 
them in the A. company. No return premium was paid. The agent neglect- 
ed to cancel the policy or return it to the company, and after the fire the A. 
policy was taken by the plaintiff from the agent. The H. policy contained the 
usual clause against other insurance. 

In an action against the H. company, Held, that the agent was authorized to apply 
to the H. company; his application was that of the insured and its acceptance 
completed the contract. 


Held, that the premium by being credited was constructively paid to the company. 


Held, that if there was an agreement between the agent and insured the surrender 
of the A. policy was a virtual cancellation. 


Held, that the subsequent repossession of the policy may have been an assertion 
that it had not been surrendered, or simply a precautionary act, and was a 
question for the jury. 


Held, that the case should have been given to the jury, and a nonsuit by the court 
was error which called for a reversal of judgment. 


Where the court at circuit nonsuits the plaintiff on the whole case, who excepts 
thereto, he is not required to ask specifically to go to the jury on the whole case, 
or any part of it, to enable him to present his exceptions to a court of review. g 
Judgment reversed. 


S. Hann, for Appellant. 
G. Bowen, for Respondent. 


Per Curiam. 
The immediate question is whether the motion for a nonsuit was 


* Argued and decided Oct. 5, 1875. 
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properly granted, and the proper disposition of it is a matter of some 
difficulty. It depends upon the fact whether, before the fire, the 
plaintiff had so contracted with the defendant as that he was bound 
to pay the premium. If we leave out of view the matter of the policy 
from the Andes company, we think it must be held that the plaintiff 
was bound. He had authorized Goggin, the agent, to obtain for him 
insurance in a good company. The jury might have found, from 
Goggin’s testimony, the name of the defendant company was men- 
tioned between them. But whether so or not, the authority to apply 
for insurance in a good company, was an authority to apply to the 
defendant. Ellis vs. Albany Fire Ins. Co., 50 N. Y., 402. Then the 
application sent by Goggin to the defendant was the application of 
the plaintiff to the defendant, and as soon as it was accepted by the 
defendant the contract between them was complete. The plaintiff 
was then bound to pay the premium and the defendant was bound to 
indemnify the plaintiff. That the premium was not in fact paid either 
to the defendant or to Goggin is of no matter. The defendant was 
used to charge the premium to Goggin, etc. ; he had right to and did 
give credit to the plaintiff. It was by this usage paid to the defend- 
ant. And so, that no rate was agreed upon. The application was 
made by Goggin with authority from the plaintiff. Goggin knew the 
rates of the defendant, and applied for an insurance impliedly at those 
rates. 

Now let us consider whether the existence of the policy from the 
Andes company prevented that result. If we call the arrangement 
between the plaintiff and Goggin an agreement, the plaintiff had per- 
formed all that he undertook to dv. He had surrendered his policy 
in the Andes company to Goggin. Goggin, the agent of that company, 
had before that taken the surrender of policies and had cancelled 
them, and his acts had been approved by his principal. Had Goggin, 
when the plaintiff left with him this policy, at once canceled it, if to 
cancel it required anything to be done by way of effacing it, then all 
would have been completed between them which their agreement 
called for. For though it was agreed that whatever amount of pre- 
mium should be returned should be credited, it was not agreed that 
there should be a specific amount, or any amount. So that, though 
the Andes company declined to repay any part of the premium, all 
would have been done which was by the terms of the agreement of 
the plaintiff and Goggin positively to be done. But it was not neces- 
sary that there should be a physical defacement of the policy. A 
surrender of it by the plaintiff to Goggin, and the acceptance of it by 
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him as agent of the Andes company, with the intention on the part 
of both that it should no longer be a contract between the plaintiff and 
the company, was in effect a cancellation of it. It was a giving up of 
the contract by the plaintiff, and a “taking of it up” (which is the 
language of the agreement) by Goggin. That Goggin did not send 
to the company as he was to do, did not affect the plaintiff, for the 
plaintiff had put it in his power to do so, and as to the plaintiff the 
contract was annulled. , 

It appears, then, that the jury might have found that the plaintiff 
had kept his arrangement with Goggin, and was free from the Andes 
policy, and in a condition to apply to the defendant for insurance, the 
same as if the Andes policy had never existed. And we have shown 
that in such case his application was accepted, and a valid contract, 
binding upon both the plaintiff ‘and defendant, effected. The taking 
afterward of the Andes ‘policy from Goggin by the plaintiff or his 
lawyer, may or not have been an assertion that it had never been 
surrendered. If it had been once surrendered, and the surrender ac- 
cepted, the taking it back (after the fire, as the jury might have in- 
ferred, ) could not reverse the contract or make a new one ; moreover 
the plaintiff, in the position in which he was placed, had a right to 
take cautionary measures, and it was for the jury to say what was the 
meaning of the act. Excelsior Ins. Co. vs. Royal Ins. Co., 55 N. Y., 
343. 

The policy has a condition that if the insured shall have other insur- 
ance, of which the defendant is not notified, it shall be void. To this 
there are two answers: first, the jury might have found that the 
Andes policy was surrendered and taken up ; second, the application 
was not put in evidence, and it does not appear that it does not con- 
tain a notification. 

Where the court at circuit nonsuits the plaintiff on the whole 
case, who excepts thereto, he is not required to ask specifically to be 
allowed to go to the jury upon the whole case, or upon any question, 
to enable him to present his exception to a court of review. 

We think that the court should have given the case to the jury with 
proper instructions ; and for the error in not doing so, the judgment, 
must be reversed, and a new trial ordered. 

All concur, except Fotcer, J., dissenting, and Mitter, J. not voting. 





SUPREME COURT OF ILLINOIS. 


Appeal from Cook County. 


CLAY FIRE AND MARINE INS. Co. 
vs. 
ERNST WUSTERHAUSEN er at.* 


The plea ‘‘ that a change took place in the title of the property,” is defective fo 
want of definiteness. 


Nor does it help the case that the plea is in response to an allegation of insured 
similar in terms. 


The burden of proof that loss had been paid is on the company. 


Where two replications to one plea were filed without consent, but such consent 
was subsequently given after judgment by default, it will be presumed that 
the permission related back. 


Judgment affirmed. 


Brant and Horrman, for Appellant. 
Puiu Stem, for Appellee. 


ScHoFiELp, J. 

This was covenant by appellees, against appellant, on a policy of 
insurance. The policy contains this condition: “If any change 
takes place in the title or possession of the property, whether by sale, 
legal process, judicial decree, voluntary transfer, or conveyance, or 
the policy is assigned without consent of the company indorsed here- 
on, or if the assured is not the sole and unconditional owner of the 
property insured, then and in every such case this policy shall be null 
and void.” 

Appellant pleaded among other pleas, “that after the making and 
delivery of said policy of insurance, set out in the declaration, and 
before the happening of the loss therein set out, to wit, on September 
Ist, A. D. 1873, to wit, at the county aforesaid, a change took place 


* Opinion filed June 16, 1875. 
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in the title of the property thereby insured, by voluntary transfer 
and without the consent of the defendant, and said policy of insurance 
thereby then and there became and was, and has ever since been, and 
now is, null and void,” etc. 

Appellees interposed a demurrer to the plea, which was sustained 
by court, and this is the first error insisted on in the argument. 

We think the plea was clearly defective and the demurrer proper- 
ly sustained. It is an elementary rule of pleading that “every plea 
should be so pleaded as to be capable of trial, and therefore must 
consist of matter of fact, the existence of which may be tried by a 
jury on an issue, or the sufficiency of which, as a defense, may be 
determined by the court upon demurrer, or matter of record, which 
is triable by the record itself.” 1st Chitty on Pleading, 7th Am. ed., 
573. 

What constitutes “ change of title by voluntary transfer?” The law 
does not affix such a definite and precise meaning to these words 
that there can be no question as to the steps by which the transfer 
was effected or the character of the title vested in the transferee ; and 
it is manifest they are merely the expression of a conclusion, involv- 
ing both questions of fact and of law, and an issue thereon could not, 
therefore, be submitted to a jury. 

In reply to the suggestion that appellees in their declaration 
alleged, in the language of the policy, that no change in the title had 
taken place by voluntary transfer, etc., and that the plea being as 
broad as the declaration, and responsive to it, must be held sufficient, 
it is enough to say, this allegation was surplusage, and not essential 
to appellees’ cause of action. It was not necessary that they should 
make any allegation or proof on the subject. This clause in the policy 
was solely for the benefit of appellant, and it was incumbent on it to 
interpose a breach of it, as matter of defense, if it desired to avail of 
such defense. Stevens on Pleading, 9th Am. ed., 349. Comyn’s Di- 
gest, Tit. Pleading, C. 57. 

It is also urged that the judgment below cannot be sustained, be- 
cause there was no proof that the loss had not been paid. This also 
was matter of defense ; and the burden of proof was on appellant. 

Appellant’s fifth plea was that “ appellees were not the sole owners 
of the property insured.” Two replications were filed to this plea 
one traversing the facts alleged in the plea, and the other replying a 
subsequent waiver of this condition in the policy. This seems to have 
been done without leave of the court. Subsequently, however, leave 
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of the court was obtained to reply double to the fifth plea, and appel- 
lant was then required to rejoin to the second replication within 
twenty days. The two replications previously filed were not with- 
drawn and refiled ; and appellant did not rejoin to the second replica- 
tion within the twenty days, as ordered by the court, and the court 
thereupon entered judgment by default against it on that replication. 

This, it is insisted, was error. It does not appear that appellant 
made any objection to the judgment by default at the time it was 
entered, or that it made any application to the court before the cause 
was finally disposed of, to have the default set aside and allow the 
rejoinder to be filed. 

We must presume that the court considered the permission to 
reply double, related back to the time the replications were filed, and 
deemed it unnecessary to go through the mere matter of form of 
withdrawing and refiling them, and we think this view was entirely 
correct. 

It was sufficient that the leave of the court was obtained, the repli- 
cation filed, and appellant allowed ample time within which to rejoin. 

Such objections, moreover, came too late, when urged for the first 
time in this court. 

No error is perceived in the record, and the judgment will be 
affirmed. 





Dorh vs. Germania Ins. Co. et al. 


UNITED STATES CIRCUIT COURT. 
NORTHERN DISTRICT OF OHIO. 


January Term, 1876. 


Motion for new trial. 


JOHN P. DORN 
vs. 


GERMANIA INSURANCE COMPANY, er at. 


Where the policy contains no stipulations regarding alterations, the detachment 
of the central portion of a building, and its addition to one of the two ends, 
thereby making two structures, does not avoid the policy provided it does not 
increase the risk. 


Motion for new trial overruled. 


Watker, J. 

The action was brought upon a policy of insurance issued by de- 
fendant upon a stone building with a stone addition on one side, and 
a frame addition attached to the stone building on the other side. 
After the insurance, and before the fire, the plaintiff, without the con- 
sent of defendants, cut off eighteen feet of the frame addition next the 
stone building, and placed the same at the rear end of the frame build- 
ing addition, thereby detaching the frame addition from the stone 
building, but leaving the remainder of the frame addition unmoved. 
In making this alteration it was admitted that the risk of loss by fire 
was not in any way increased thereby. There was no express provi- 
sion in the policy against alterations, or requiring assent of the insurer 
to make improvements upon the property insured. In the fire which 
occurred, besides damages to the stone building, the frame addition 
was entirely consumed, the fire having originated somewhere in the 
stone building. The case was tried by a jury. On the trial the de- 
fendants by their counsel claimed that the alterations above stated 
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disconnected the frame addition from the stone building described in 
the policy ; and that being no longer attached thereto it was not cov- 
ered by the policy, and no recovery could be had for its loss ; that 
such alteration separated the addition from the stone building, and 
because a separate and distinct building, and no part of the main build- 
ing, and therefore not any longer covered by the policy, and requested 
the court to so charge the jury, which was refused, and the court did 
charge in relation thereto : 

That in the absence of express stipulation in the policy prohibiting 
repairs and alterations of the premises insured, there was an implied 
engagement that the assured would not alter the premises or business 
described in the policy, so as thereby to increase the risk and liability 
of the insured. 

The construction and use of the premises, as described in the policy, 
constituted the basis of the insurance and determined the amount of 
the premium. Hence no alteration in either must be made by the in- 
sured to enhance the liability of the insurer. 

The right to repair and alter buildings is incident to the ownership, 
and such repairs and alterations as do not change the risk may be 
made by the assured without consent of the insurer, if such assent is 
not expressly required in the policy. That the alteration or enlarge- 
ment of a building will not avoid the policy of insurance unless the 
risk is thereby increased. 

That if the jury found that the frame addition to the stone building 
described in the policy, was altered without the consent of the defend- 
ant, by taking off eighteen feet of the part next adjoining the stone 
building, and placing the part so taken off to the rear of the addition, 
leaving a part of the frame addition in its original place, and they 
were satisfied that such alteration did not increase the risk to the 
building insured, such alteration did not in law avoid the policy so far 
as the frame addition is concerned, and the plaintiff would be entitled 
to recover for its loss. 

The jury returned a verdict for the plaintiff, including damages for 
the loss of the frame addition. 

The refusal of the court to charge as requested, and the charge as 
given, are assigned as grounds for a new trial. 

I have carefully considered this matter and reviewed the legal ques- 
tions involved, and am satisfied that in refusing to charge as requested, 
and in the charge as given to the jury, there was no error, and there- 
fore overrule the motion for a new trial, 





Dean vs. Attna Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


Appeal from judgment of General Term, First Department, affirming 
judgment for Plaintiff at Circuit. 


RUTH E. DEAN, Respondent, 
vs. 


AXTNA LIFE INS. CO., Appellant.* 


Admission of alleged declarations of agent after the death of insured, as to antece- 
dent arrangements between them, will not be adjudged erroneous where it ap- 
pears that the party objecting was not harmed by them. 


The admission of subsequent statements of the agent concerning the receipt of 
proofs of loss by the company, not connected with any act within the scope of 
his authority, is error, and where itis likely to have influenced the finding, will 
call for a reversal of judgment. 

The omission to object to testimony as incompetent at the time of its admission, 
does not stand in the way of raising the question of its competency at a subse- 
quent stage of the trial, and it is the same if the question is presented to dis- 
miss the complaint on the ground that there is no proof to sustain it. 

But the question and the motion must clearly indicate that the incompetency of 


the testimony is the reason, otherwise the objection will not be considered on 
review. 


Where the general motion to dismiss was ‘‘ that the proof does not sustain the al- 
legations of the complaint,” in the-absence of any previous objections as to the 
competency of testimony, no error on this ground can be alleged on review for 
a refusal of the motion, 


An extension of the time of payment by a life agent did not create an entire new 
contract ; it was simply a change of one of the terms of the contract already 
made, and proof that all the pre-requisites of such new contract had been 
made was not necessary. 


Where the general agent and representative of a foreign corporation is furnished 
with printed blanks, approved at the home office, for use in the extension of 
time, and was accustomed to so use them before the lapse of a policy without 
referring to the home office, and with its approval, any agreement made by him 
with a policy-holder for an extension of the time of payment before the lapse 
of the policy was binding. 

Where the premium notes were signed before the premium was due according to 
the terms of the policy, a tender of the cash payment during the extension, 
though refused, was sufficient compliance. 

Where the insured had notice that the agent had no authority to grant an exten- 
sion after lapse,it was not error to rule asa matter of law that he had authority 
to agree to an extension before the premium was due. 


* Argued June 16, 1875. Decided September 21, 1875. 
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ae notes for a part of the premium, witha promise to pay the cash part, is 
sufficient consideration for an agreement to extend the time of payment of a life 
premium. 


Where the agreement wus to extend the payment of a life premium, and through 
inadvertence of the parties a portion of the notes were not signed, the company 
is estopped from alleging the omission as a failure to comply with the agree- 
ment. 


Where it appeared upon testimony previously, but not here, excepted to, that orig- 
inal proofs of death had sated the home office, an objection to the introduc- 
tion of a copy based not upon the fact that it was a copy, but because the proof 
did not show the original had reached the home office, was not well taken 
when the exception to the testimony is overruled. 


The rejection of the entry of cancellation on the company’s register, where noth- 
ing in the testimony prepared the way for it or showed that it would have any 
important bearing, was not error. 


It is questionable whether the provision in chapter 389 of N. Y. Laws of 1869, 
that the books of a foreign corporation may be admitted as prima facie evidence, 
applies to their introduction in behalf of the corporation, and where this law 
was not alleged in the court below as a reason against the rejection of such 
book, it will not be considered on appeal. 


Judgment reversed. 


The verdict below established that the premium of Dean, the in- 
sured, was due on September, 20th; that before that time Dean 
agreed with Morton, the general agent, for a different division of the 
amount to be paid in cash and note, and an extension of time of pay- 
ment to November 5th ; that before the 5th of November, Bedford, 
acting for Dean, was informed by Morton that all the notes were 
signed, and nothing remained but to pay the cash portion ; that be- 
fore the 5th of November, Bedford tendered the cash portion. 

It was claimed that only a portion of the notes were signed, and 
that Dean was informed that such an agreement was in excess of the 
powers of Morton. The further facts appear in the opinion. 


T. G. Srrone, for Appellant. 
J. H. Cuoate, for Respondent. 
Foueer, J. 

This case seems to have been fully considered at the General Term, 
and elaborate opinions were there delivered, sustaining the right of 
the plaintiff to recover. But there has been an earnest argument in 
this court, and painstaking points presented why the conclusion of 
those opinions is erroneous. Some of those points are not treated of 
therein, and it may be were not made in the General Term. It will 
therefore be more satisfactory to the parties that they be noticed in 
full, and it will be convenient for me to consider them seriatim, as they 
appear upon the printed brief of the defendant. The first of them is 
more a statement of the case than the presentation of reas: ns in law 
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and fact why the judgments below were erroneous. It is enough to 
say of it that it is rather a plausible and ingenious presentation of the 
defendant’s view of the weight of the testimony given on the trial, 
than a full recital of the testimony before the jury, from all of which 
they were at liberty to make inferences and draw conclusions. 

The second point is, that the admission of the alleged declaration 
of Morton in November, after the death of Dean, as to the antecedent 
arrangement between him and Dean, on the 20th September, was er- 
roneous, and that the court erred in treating those declarations as evi- 
dence against the defendant. 

One consideration, in determining whether the admission of testi- 
mony upon a trial was erroneous, is whether it harmed, or could have 
harmed the party who objected to it. If it did not, and could not 
possibly, there was no error calling for a reversal. It is apparent 
that these declarations in their whole scope made for the defendant, 
and tended strongly to show that Dean did not complete any arrange- 
ment for continuing the policies in life. Morton in them declared ex- 
plicitly that Dean signed some only of the notes, that the business 
was not finished, and that the notes which were signed were torn up 
and thrown away. It is urged that the declaration that Dean signed 
some of the notes, induced the jury to believe that he signed enough 
of them to keep the $5,000 policy alive. But the jury did not reach 
that conclusion alone. They found that both of the policies were 
kept alive. They must have found, then, that all of the notes were 
signed by Dean ; so that they must have disregarded the declaration 
of Morton, testified to by Bedford, that but some only of the notes 
were signed by him. It is further urged that the court drew the at- 
tention of the jury to this testimony of the declarations of Morton. 
In response to the 8th request to charge of the defendant, the court 
did call the attention of the jury to an interview between Jedford and 
Morton. But there were two interviews between them ; one before, 
and one after the death of Dean. In the one before the death, Mor- 
ton made declarations as to the signing of the notes, and, according to 
Bedford’s testimony, said that the renewal notes for the coming year 
were all signed, and that there was nothing to be done but to pay the 
first quarterly premium ; that there were no notes to be signed, that 
they were all signed ; and at the same time the notes were produced, 
as the notes so signed, and much else was said and done strongly to 
the same effect. It was to this interview that the court called the 
attention of the jury. The court said: “Itis also for you to say 
whether Mr, Morton conceded, in that alleged interview between him 





188 Report of Decisions. [ March, 


and Bedford, that they were signed.” Now the court cannot be fairly 
charged with the folly of asking the jury to say that the notes (i.e. all 
of the notes) were conceded to be signed from language of Morton, 
which in express terms stated that but some of them were signed. It 
is plain that it was to the first interview, before the death of Dean, 
that the court called the attention of the jury. The learned counsel 
for the defendant is in error in saying on his points that there was 
no other conversation between either of the Bedfords and Morton in 
regard to the notes, than that after the death of Dean. A reference 
to folios 50-53 and 73 will show this. It may be that the learned 
counsel will contend that the clerk of Morton, and not Morton, was 
the immediate spokesman and actor with Bedford. But the conver- 
sation was begun with Morton, and an important statement made by 
him ; it was immediately continued in his presence and hearing, and 
the inference is not strained, that what the clerk did and said, was 
with Morton’s knowledge and sanction. With testimony of so positive 
declarations of Morton before the death of Dean, it is clear beyond 
rational doubt that the jury were not influenced to their conclusion 
adverse to the defendant by the declaration made after his death. It 
did not support the plaintiff's case ; it did support the defendants. 
The third point is that the admission of the alleged declaration of 
Morton, in December, that the proofs of loss had been received, and 
the treating it as evidence, was erroneous. One of the plaintiff’s an- 
swers to this point is, that the testimony was immaterial and ineffect- 
ual, inasmuch as there had been a waiver of service of the proofs by 
the refusal of Morton to receive them, and his assertion that the 
company did not acknowledge that it was at all liable on the policy. 
I do not look upon this as a good answer, even if the acts of Morton 
were a waiver. That issue does not seem to have been raised at the 
trial. The effort of the plaintiff was to show a service ; that of the 
defendant to show no receipt. The issue of waiver was not submitted 
to the jury. It was submitted to them to find from this admission of 
Morton, which was objected to, and from other testimony, not wheth- 
er there had been a waiver, but whether the proofs of loss had been 
in fact received by the defendant. This admission was considered by 
the court material upon that issue ; it was submitted to the jury as 
such, and it must have weighed with them in making their verdict, 
that the proofs had been received. Nor is the other position of the 
plaintiff of more avail, viz., that the answer of the defendant denies 
only that due proof of death, or proof of death in accordance with 





1876.) Dean vs. Aitna Life Ins. Co. 189 


the laws, etc., of the defendant, had been given. This it is said is a 
negative pregnant, which admits the giving of some proof, and as no 
defect was made known to the plaintiff why it was not due proof or 
in accordance with the laws, etc., the service of a better proof was 
waived. But for the same reason above given, this may not prevail. 
The point was not made at the trial, where an amendment of the an- 
swer might have been made; the issue practically there was of service 
at all or not at all. 

Then as to the point made by the defendant that the admission of 
Morton should not have been received. It is a general rule that the 
admissions and declarations of an agent are received in evidence 
against his principal not as admissions and declarations merely, but as 
a part of the res geste. If they do not accompany the transaction in 
which the agent acted they will not be received, and what an agent 
said at a time subsequent to the act, and not connected with it, will 
not be received. Warner vs. Warren, 46 N. Y., 228.- So that the 
question here is, was this admission of Morton connected with any 
act of his within the scope of his authority as ja general agent or 
manager in New York city for the defendant? Ido not see that it 
was. If it be granted that it was within the scope of his authority 
to receive proofs of loss, or to direct the policy-holder how and where 
to send them, his act in refusal to receive and in giving direction had 
been done before this admission. It does not appear to have been 
connected with any attempt or proposal of the plaintiff to make other 
service than that which had been made by mail, nor at a time when 
any exercise of warranted authority was called for from Morton. For 
aught that appears it was a casual statement, when not in performance 
of any duty or service for the defendant. Iam unable to hold that 
the testimony was competent, or that it may not have been prejudicial 
to the defendant. It was therefore error to receive it. 

The fourth point is that it was error to admit testimony of the 
declarations of the clerk of Morton of what had taken place between 
the latter and Dean ; and the testimony of E. T. Bedford of the 
declarations of Morton ; and the testimony of Keese as to Morton’s 
declarations. 

As to the first two matters involved therein, it does not appear that 
the defendant has an objection or exception upon which to ground 
the point now made. That at folio 84 was explicitly to other testi- 
mony, and has already been noticed, and so was that at folio 98. 

As to the last matter involved in this fourth point, the only objec- 
tion taken was that the testimony was not in order and should have 
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been called out before the plaintiff had rested the case. This was a 
matter in the discretion of the court, even if the testimony was not 
strictly in order as rebutting or impeaching testimony. It is claimed, 
however, that the point was raised in the trial court by the motion to 
dismiss the complaint. The omission to object to testimony as in- 
competent at the time of its admission does not stand in the way of 
raising the question of the competency of it at an after stage of the 
trial. Thus there may be a request to charge that such testimony is 
not to be taken into consideration by the jury, (Hamilton vs. N. Y. 
Cc. R. R., 51 N. Y.,100,) and it is error to refuse it. And it is the 
same if the question is presented by a motion to dismiss the com- 
plaint on the ground that there is no proof to sustain it, inasmuch as 
all the proof which tends to sustain it is competent. But the request 
to charge and the motion to dismiss must clearly bring to the mind 
of the court, aud of opposing counsel, that the request or the motion 
is based upon the alleged incompetency of the testimony. A party 
may not suffer incompetent testimony to be received without object- 
ing to it, and afterward, by a general motion or request, not point- 
ing clearly to the incompetency of it, take away the benefit to be had 
from it by his opponent. The latter, if the testimony is thus virtually 
stricken from the case by an after movement of the former, should 
have the chance of supplying the lack of it. If we look at the motion 
to dismiss, we shall see that the defendant failed to bring the court 
and opposing party face to face with the question of the incompeten- 
cy of the testimony. The motion to dismiss is: “That the proof 
does not sustain the allegations of the complaint,” not that there is 
no competent proof to sustain them, or that there is no proof to sus- 
tain them, because the testimony given thereto was incompetent. The 
language in which the motion is framed, in the absence of previous 
objection to the testimony as incompetent, presents only the ques- 
tion of law whether upon all the testimony which had been received 
there was ground for the court or jury to say that the plaintiff had 
made out acase. The result is that there is no error done in deny- 
ing a motion for a nonsuit, although there be a defect in the plaintiff's 
proof, if the defect be such that it might have been supplied if point- 
ed out by the motion, and the motion has not so done. Mallory vs. 
Travellers Ins. Co., 47 N. Y., 52. That rule applies here. 

The fifth point is based upon the motion to dismiss the complaint, 
and the refusal of the court so to do, and upon the request and refu- 
sal to charge. The proposition involved in this point is, that as the 
notes were not given, (as the appellant alleges,) and the cash part of 
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the premium was not paid on or before the 20th of September, the 
policies by the force of the provisions in them ceased and determined, 
and could be revived only upon payment of the premium accom- 
panied by a re-examination of Dean by the physician of the defen- 
dant. And as are-examination was not had, the policy (it is claimed) 
remained forfeited and void. To sustain this proposition, it is as- 
sumed that there had been no payment of the premiums, or offer to 
pay them, during the life of the policies. It is true that there was no 
offer to pay the cash part of the premium before the 20th day of Sep- 
tember. It is also true, however, that there was testimony from 
which the jury could and did infer and find that there was an exten- 
sion of the day of payment, and that there was a signing of all the 
notes, and an offer of payment of the cash premium, and a refusal of 
that offer, before the extended day of payment had arrived. Nor did 
the agreement for an extension create an entire new contract between 
the parties to the policy so as to require an examination of Dean as a 
prerequisite to its binding force. The contract first made remained 
the same in all of its terms, save that for that year the day of pay- 
ment by the new agreement was carried forward from the 20th of 
September to the 5th of November, and the notes were made payable 
in quarterly payments, and other minor differences as to payment 
agreed upon. This did not remodel the whole contract. It was as 
if the 20th of September were stricken out and the 5th of November 
written in as the day of payment for that year. After that, for that 
year, all the provisions of the contract which hinged upon the day of 
payment had reference to the latter day instead of the former, and 
any lapse of the policy, which by the terms of it as first made would 
have occurred from non-payment by the 20th September, would after 
that for that year occur only from non-payment by the 5th November. 
It was not the making of an entire new contract, with the necessity 
for the observance of all the pre-requisites for a new contract, includ- 
ing an examination of the life insurance. It was simply the change 
of one of the terms of the contract already made, and yet in life. 

The sixth point is that Morton had no authority to extend the time 
of payment without a re-examination, and that Dean was aware of 
that. Based upon this proposition was the motion to dismiss the 
complaint, and a request to charge (the 12th request) that Dean had 
notice of the requirement of a re-examination. As to that part of 
this point embraced in the request to charge, it is enough to say that 
it was left to the jury as a question of fact, and they have found 
against the defendant. Upon the testimony in the case it was in the 
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province of the jury to find that Dean did not know or have notice 
that in the circumstances attending this extension of payment a re- 
examination was required. Had Morton testified positively to a no- 
tice to Dean, it was not conclusive upon the jury. His testimony 
was in many particulars in conflict with that of other witnesses, and 
some of the written testimony. Hence his credibility upon any point 
to which he spoke was with them, and they could believe or not be- 
lieve him as their judgment directed. 

I cannot doubt that there was testimony in the case sufficient to 
warrant the jury in a verdict that Dean in his lifetime did make with 
Morton an agreement for an extension of the time of the payment of 
the premium. The oral testimony is ample to show this, sustained as 
it is by the written memoranda which came from Morton’s office to 
Dean or to the witnesses, the Bedfords. The question then is, had 
Morton the authority to speak and act for the defendant to that ex- 
tent? It does not appear in the case, precisely what were the in- 
structions and authority given to Morton by the defendant in writing. 
But it does appear that the defendant is a foreign corporation having 
its home office and central place of business in an adjoining State, 
where are its directors and its chief executive officers. It is of a 
necessity represented, in its constant and immediate contact with its 
customers in this State, by agents. Morton was an agent of it. He 
was of such powers as to be styled a manager, a general agent. 
Papers which seem to have the imprint of the defendant style him a 
manager. ‘These policies and other policies are not to be valid until 
countersigned by him. He has sole charge of the affairs of the de- 
fendant in New York city. And as bearing more directly upon the 
case, he had before this alleged extension dealt with one of the wit- 
nesses in the case, for an extension of the time of payment of the 
premium on a policy issued by the defendant to that witness. He 
had, before this alleged extension, extended the time for the payment 
of the premiums on these very policies. He had printed blanks, ap- 
proved at the home office, for use in the extension of time. These he 
used and issued before the lapse of a policy, without first referring 
the matter to the home office. It is clear that at any time before the 
lapse of a policy by the non-payment of the premium on or before 
the day on which it was payable, he was used to extend the time of 
the payment of the premium, and to issue some form of paper to that 
end, without prior particular and immediate authority from the de- 
fendant, and that such his acts were adopted and approved by the 
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defendant. These policies had not lapsed when Dean, the insured, 
made this agreement with Morton. 

One of the latest cases upon the point now involved is Bodine vs. 
Exchange Fire Ins. Co., 51 N. Y., 117. It, and the cases cited in the 
opinion there, establish that under the facts and circumstances of the 
case in hand, a New York city holder of a policy from the defen- 
dant had a right to deal with Morton for a waiver or extension of the 
time of payment of the annual premium, “and that any agreement 
made between them thereupon before the actual lapse and forfeiture 
of the policy was binding upon the defendant, and effectual to keep 
the policy in life according to the terms of the agreement for an ex- 
tension. 

Beyond doubt, then, Dean did make with Morton an agreement for 
an extension of payment of premium, and Morton had due authority 
from the defendant to make that agreement, and it is valid and bind- 
ing upon the defendant. 

The testimony shows that the agreement for an extension was com- 
plied with and kept by Dean, or on his behalf. There was in due 
time an offer to Morton, in Dean’s behalf, of the cash part of the pay- 
ment, the notes signed by Dean having already been left with Mor- 
ton. The offer of the money was refused. The tender was not kept 
good by a deposit of the money, so that the defendant could at any 
time obtain it ; but this was not necessary. 

I do not think the point well taken, that Morton had no authority 
to extend the time of payment. 

The seventh point is that the question whether Morton had authori- 
ty was one of fact for the jury, and that the trial court erred in rul- 
ing as matter of Jaw that he had authority, in view of the fact that 
Dean had notice that Morton had no such authority. 

I have already noticed the last part of this proposition, and 
shown that the notice to Dean of lack of authority, if any notice there 
was, was where the policy had lapsed or become forfeited for non- 
payment of premium on the day agreed upon therefor, and not 
where the agreement for extension of time of payment was made by 
him before the day of payment had arrived. As to the other por- 
tion of the proposition the trial court was not in error. It is not 
error to charge the jury as matter of law that which isa necessary 
and uniform legal result from conceded facts, or facts so incontestably 
proven as that there can remain no reasonable doubt of their exis- 
tence. The conceded facts of the case, and the acknowledged or 
clearly proven relations of Morton to the defendant as its general 
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agent and manager in New York city, and the adoption by the com- 
pany of his acts which are hereinbefore dwelt upon with more detail, 
did lead to the conclusion of law, as I have before shown, that Morton 
had the power and authority which the plaintiff claims for him. And 
the court might well say therefrom that he had in law the authority 
to extend the time of payment on a policy not yet lapsed. 

The eighth point is that the agreement of Morton and Dean was 
void for want of a consideration to the defendant. But this was a 
case of mutual promises, each of which was a consideration for the 
other. Dean was not, before the agreement for an extension was made, 
under obligation to pay the premium for another year or to enter 
into contract to doit. He did sign the notes for a part thereof, and 
thereby made himself liable for the amount of them, and he agreed 
to pay the cash part of the premium. Had he lived through the year 
these notes were a contract enforceable for the benefit of the com- 
pany. There was thus a consideration for the promise of the com- 
pany that he should have until a future day to make payment of the 
cash part of the premium. This is not like Hutchinson vs. Munger, 41 
N. Y., 138, cited by the defendant, and other like cases where a debt 
is already owing and cannot be avoided. There, a promise to pay at 
a future day creates no new liability. Nor does a present payment 
of a part, coupled with such promise, confer upon the creditor any 
benefit, for he may exact immediate payment not only of a part, but 
of the whole, and the promise which he already has is good for the 
future day as well as for that which then is. Here, however, the de- 
fendant, in consideration of its agreement, obtained from Dean a new, 
valid, enforceable contract, which it did not before have and which it 
had no right to demand of him. 

The ninth point is that the court erred in refusing to charge that 
the evidence did not prove the alleged agreement except in connection 
with the execution and delivery of four notes on each policy, and that 
the plaintiff could not recover unless the jury should find that such 
notes were entirely executed and delivered as to such policy on or 
before the day of payment named in each policy, to wit, the 20th day 
of September. 

The court so charged, but qualified its charge in this way: That if 
any of the notes were inadvertently omitted to be signed, and the 
jury should find that Morton was subsequently asked whether they 
were all signed, and he admitted that they were all signed, that it 
would be too late for the defendant to gainsay it. 
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To appreciate this qualification it is well to see just what were the 
facts which might be found by the jury, and which were indeed 
established by the verdict. The premiums were due and payable on 
the 20th of September in each year, one half in cash, one half by 
note. But it was agreed before that day that Dean might have until 
the 5th of November to make the payment, upon a different division 
of the amount to be paid in note and in cash, and upon a different 
time for payment of the notes. This agreement, it is seen, applied to 
the giving of the notes as well as to the payment of the cash, and he 
had until the 5th November todo both. Before the 5th November 
arrived, Bedford, acting for Dean, learned from Morton the terms of 
the agreement, and was informed that all of the notes were signed, 
and that nothing was left undone but to pay the cash part of the 
premium. Before the 5th of November, Bedford, on behalf of Dean, 
offered to Morton to do that. Now if the notes were at that time all 
signed, their offer was a completion of the agreement on the part of 
Dean. If the notes were not all signed, it was not known to Morton 
that they were not. He had believed that they were, or he would not 
have permitted Bedford to be so informed. Nor was it known to 
Dean that they were not, or he would not have charged Bedford with 
the authority only of paying the cash part of the premium. If they 
were not all signed, as both Morton and Dean believed, then it was 
through the inadvertence of one or both of them, for it must have 
been the purpose of each to have them all signed, and that purpose 
need not and would not have failed save through inattention. 

It is not needed here that we should hold that the signing of all of 
them having been omitted through inattention, only the law will treat 
the relations and rights of the parties as though the signing of all had 
been done ; for an estoppel arises in favor of the plaintiff, and the 
defendant may not claim that there was an omission to sign any. It 
was before the 5th day of November that Bedford was told that all 
the notes had been signed. If he had been told otherwise, Dean 
might yet have signed them all before the 5th day of November. We 
must presume that he would have made haste to do so, else he would 
not have offered payment of the cash part of the premium. So that it 
was in reliance upon the statement of Morton, that no effort was made 
to sign any notes, if any there were still lacking his name to them. It 
was not for the defendant, after the 5th day of November had gone 
by to assert, or suggest, in contradiction of its own prior statement, 
made deliberately, made as a basis of Bedford’s action, and in fact in- 
fluencing his action to the detriment of the plaintiff; if that statement 
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may now be impugned, it is not for the defendant now to contradict 
or impeach it. 

Hence, as it would not have been error upon the facts of the case to 
have refused entirely to have charged as requested, for it was not ne- 
cessary to the performance of the new agreement that the notes should 
be signed by the 20th September, it was not error harmful to the de- 
fendant to charge as requested with the qualification added, which is 
made the basis of the point now under consideration. 

The tenth point is that the court erred in admitting the copy of the 
proofs of death in evidence. Ido not understand that the pith of 
the objection taken was that the paper was a copy, and that no effort 
had been made for the production of the original. The objection was 
that the proof did not show that an original had ever reached the 
home office of the defendant, and it was not denied that if an original 
had so reached, the paper offered was a true copy, and might be re- 
ceived. Upon the testimony in the case it did appear that an original 
had reached the home office, though it could not at some time after- 
ward be found. Whether that testimony was all of it competent was 
not made the basis of the exception then taken. That had been the 
subject of a previous exception, and has been herein considered in 
part in treating another point. It had been received, and was before 
the jury for their consideration. This objection did not seek or pro- 
fess to seek to exclude it. It was, if before the jury, sufficient to war- 
rant a verdict that the original of the proofs had been received by 
the defendant. 

The eleventh point is that the court erred in excluding the entry on 
defendant’s register, or the register as a whole, which it is claimed 
showed that the defendant had in fact canceled the policies of the 
plaintiff. At the best it was an act of the defendant, done without the 
knowledge or consent of the plaintiff or of Dean. It could not of it- 
self affect either her or him. Indeed, it is claimed only that it is en- 
titled to an indirect effect in serving to corroborate the evidence of 
Morton as to the lapse and cancellation of the policies. It is not easy 
to understand from the appeal book just what transpired at the trial 
upon this matter. When Morton was testifying for the defendant, he 
stated that the policies were canceled and returned to the company, 
by reason of the non-payment of the premiums. He was then asked 
for what time these respective notes were given, (meaning certain 
notes and renewal notes of which he had spoken, ) and he was directed 
to look at an entry, which it may be inferred was in some book called 
a register. The plaintiff’s counsel objected to the entry in the regis- 
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ter, says the case, and that inquiry was not further pressed by the de- 
fendant. The defendant’s counsel then offered to show that the pol- 
icies were canceled in October, 1869, before the death of Dean. The 
court excluded the evidence, and exception was taken. It does not 
appear from the appeal book how it was offered to show this. No 
mention is here made of the register of the defendant, or of any reg- 
ister. As an act of the defendant, or of any agent of it, without the 
knowledge or consent of the plaintiff, it could not affect her, and th .1 
the policies had in fact been canceled in October, had been testifi. d 
to by Morton. The points of the defendant claim that it was pro- 
posed to show this by an entry in the register of the defendant. The 
points of the plaintiff seem to concide in this court that the proof was 
sought to be made by entries in the books of the company. We may 
therefore, pro hac vice, treat it thus. It is contended that the entry 
was admissible as an act done in the due course of business. But the 
preparation for this in the testimony was very meagre. It does not 
appear, save slightly from its name, what was the book or its charac- 
ter—when, how, or by whom the entries in it were made ; what was 
the authenticity of them ; with what degree of care or regularity they 
were made, nor what degree of truth they had. So far as appears 
from the case, or anything presented to this court, there was nota suf- 
ficient approach to the requirements of proof as to the time of making, 
the truth, the regularity and the authenticity of a memorandum to 
entitle this entry to be received in evidence. It did not appear to be 
an entry made by a deceased person in the course of doing his duty 
either public or private, or by the witness then on the stand, nor in 
a book of his, or one of the defendant’s committed to his charge, nor 
was any one offered as a witness to testify that it was correctly made, 
(Guy vs. Mead, 22 N. Y., 462,) nor was it offered to refresh the recol- 
lection of that or any witness, (Marclay vs. Shultz, 29 N. Y., 346,) nor 
does it appear that it was an original memorandum, or an entry made 
by that or other witness presently after the facts noted in it transpired. 
Holsey vs. Sinebaugh, 15 N. Y., 485. It is claimed that it is an en- 
try made in the ordinary course of business, and therefore admissible. 
The rule that such entries are admissible is generally applied, in the 
case of deceased persons, to entries made by them. But not to insist 
that it should be so restricted, let us see if the defendant has brought 
this entry up to other requirements for the admission of such proof. 
Of course, the defendant not being sentient, the entry, if regularly 
made, was made by a stated clerk or an officer of it. Of such duties 


there are two classes which are admissible in evidence. The first 
3 
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when the entry is against the interest of the party making it. This 
cannot be claimed to be the character of this entry, for if the defend- 
ant be considered the party making it, it was not against its interest 
to avoid a liability, and a clerk or officer had no interest. The other 
is where it is part of a chain or combination of transactions between 
the parties, and should be contemporaneous with the act done, form- 
ing a link in the chain of events and being a part of the res geste. 
1 Greenl. on Ev., §120. And in such case there is generally needed in 
the case of modern entries at least some proof of the agency and au- 
thority of the person by whom the entry is made. In short, there 
must be something first shown which gives a character of authenticity 
to the entry, evinces that it was contemporaneous with the alleged fact 
which is sought to be proved by it, and that it was made in the regu- 
lar course of business by some one who had the right to make it. 
This entry, so far as is shown to us by the appeal book, is lacking in 
these respects. It does not appear what was the particular objection 
made by the plaintiff. It was the duty of the defendant to show what 
it was, if it did not embrace any of these objections to the entry ; 
otherwise, if the objection was good on any ground, it must prevail. 
The entry was not so verified as to entitle it to be received in evidence. 

The defendant claims further that the register was admissible in 
evidence under the provisions of chapter 389 of the Laws of 1869, 
(vol. 2, p. 1404.) That act provides that the book of a foreign cor- 
poration may be received and read as prima facie evidence of any acts 
or transactions of that corporation. It may be doubted whether that 
act intended that the corporation itself might avail itself of this statu- 
tory privilege. The language of the act seems to shut out the corpor- 
ation. It says: “ Whenever, in any action in any court of this State, it 
may be necessary for any parties to such action to prove any act or 
transactions of any foreign corporation created by the laws of any 
other State or country, the book or books of such corporation may be 
received and read as prima facie evidence for that purpose in such ac- 
tion, whether the parties thereto, or any of them, are or are not mem- 
bers of such corporation.” By the phrase put in italics, the statute 
does itself define what parties to an action may read the books as 
prima facie evidence. It is those who are, or who are not members of 
the corporation, and points to persons natural or artificial other than 
the corporation itself, for the corporation cannot be a member of itself, 
and though it is not a member of itself, and so literally is within the 
words, “parties not members of such corporation,” it is.not likely 
that such language was used to include the corporation. The lan- 
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guage is evidently used to designate persons who might and could be 
in either relation, either a member or not a member of the corporation, 
and not a party who could not be a member of it by any possibility. 
And further, it is required that before the books are received, there 
shall be proven an acknowledgment of some officer or receiver of the 
corporation, or by some person having the custody of the books, that 
they are the books of the corporation, or the same must be shown to 
the court by other competent evidence. This provision indicates that 
the corporation is regarded by the statute as not connected with or 
interested in the action, but as standing apart from it. But however 
this may be, it does not appear from the case that the books were 
offered under this statute, or that the attention of the court or oppos- 
ing counsel was called to it either at the trial or on appeal to the 
General Term, and the benefit of it (if any it gave) claimed for the 
defendant. The point seems made here for the first. I do not think 
that error should be ascribed to the ruling of the court at trial on the 
tender of evidence for a reason which was not there mentioned, and 
first appears on appeal in this court, especially where that reason is 
founded upon a statute so little in use. 

I am of opinion that for the error in receiving the testimony of the 
admission of Morton of the receipt of the proofs of loss by the defend- 
ant, the judgment should be reversed and a new trial ordered. 

All concur. 
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The charter required the assignment of the policy to be made within thirty days, 
and the policy required it to be within ten days with the approbation of the 
company. 

Held, that it was not sufficient for the insured to allege a transfer after more than 
thirty days with the approbation of the local agent, in which there was no con- 
siderable consideration paid by the assignee except what belonged to payment 
already due. 


Judgment reversed. 


H. B. Sayter and J. B. Kenner, for Appellant. 
J. C. Branyan, J. T. Atexanper, F. M. Fincu, and J. A. Fincu, for 
Appellee. 


Downey, J. 
This action was by the appellee against the appellant, on a policy of 
insurance against loss or damage by fire. The policy was upon a 
dwelling-house, barn, and shed, and also certain personal property, 
and was issued to one William T. Smith, at the time owner of the 
property. The policy bears date the 22d day of July, 1871. The 
amount insured was eight hundred dollars. The premium was twenty 
dollars, four dollars of which were paid in cash, and notes for the res- 
idue given, payable in four annual installments of four dollars each. 
Smith sold and conveyed the insured property to Gallagher on the 
25th day of March, 1872, except the personalty. On the 26th day of 
June, 1872, Smith assigned the policy to Gallagher, by an indorsement 
thereon. In June, 1873, the dwelling-house was destroyed by fire. 


* Decision rendered September 10, 1876. 
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The first question in the case is upon the sufficiency of the com- 
plaint. The objection urged to the complaint is, that it does not show 
that the assignment of the policy to the plaintiff was approved as re- 
quired by the charter and condition of the policy. The condition is 
as follows : “Assignments of policies must be made within ten days 
after the sale of the property, and this policy sent to the office of the 
company forthwith for the consent of the company, with fifty cents 
recordingfee, and a new installment note signed by the assignee. Con- 
sent will then be given to the assignment.” 

It is further stipulated as follows, in the conditions : “This policy 
is made and accepted on the above conditions, and the charter and 
by-laws of this company, which are to be resorted to and used to ex- 
plain the rights and obligations of the parties hereto in all cases not 
herein otherwise specially provided for, and which are hereby made 
part of this policy.” 

The charter provides that an alienation of the insured property 
renders the policy void, but the section has this proviso: “ Provided, 
however, that the grantee or alienee, having the policy assigned to 
him, may have the same ratified and confirmed to him, her, or them, 
for his, her, or their own proper use and benefit, upon application to 
the directors, and with their consent, within thirty days next after 
such alienation, on giving proper security, to the satisfaction of said 
directors, for such portion of the deposit note as shall remain unpaid, 
and by such ratification and confirmation the party causing the same 
shall be entitled to all the rights and privileges, and subject to all the 
liabilities to which the original insurer was entitled and subjected to 
under this act.” 

The facts relating to the assignment of the policy and the approval 
thereof are stated in the complaint, as follows : 

“That said Smith held the said property and said policy, and com- 
plied with all and several the conditions of said policy, until the 25th 
day of March, 1872, when, for a valuable consideration, he sold the 
said property and all his interest in the same, except the furniture and 
wearing apparel, and his interest in said policy, to plaintiff, and with 
the consent of defendant’s agent, by his direction, and in his presence 
and the presence of each other, said Smith indorsed the said policy 
to plaintiff ; and the said defendant, by her agent, having full knowl- 
edge of all the facts of said transfer of said property to plaintiff, and 
that he had agreed with said Smith to assume and pay off all and sev- 
eral the said four notes held by said company on account of said pol- 
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icy, did receive of and from plaintiff four dollars, the amount of the 
installment note about to fall due on account of said policy, and which 
was payment in full of all moneys due at the time on said policy, and 
was the installment that would pay for the insurance of said property 
until the year ending July 22, 1873, under said policy, and the said 
Smith at the same time gave to said agent of defendant, in presence 
of plaintiff, the said policy so assigned according to the provisions of 
said policy, in order that said agent might have the same properly in- 
dorsed by the secretary of the defendant ; and plaintiff told the said 
agent at the time that when the same was ‘fixed up’ he would pay de- 
fendant’s charges thereon ; said agent of defendant took said four dol- 
lars and said policy, and assured plaintiff that he would have it all at- 
tended to in due time, and plaintiff, relying and confiding in said 
agent’s statements in the premises, gave the matter no further 
thought.” 

The complaint then alleges the burning of the house, and that af- 
terward, for the first time, the plaintiff learned, on inquiry of the 
agent, that he had not forwarded the policy to the secretary, and he 
then refused to do so. 

We think the facts thus alleged do not show a complete assignment 
of the policy, approved by the company, as provided in the charter 
and the conditions of the policy. The local agent of the company 
was not authorized to act for the company in the approval of the 
transfer. This was apparent from the condition of the policy on that 
subject, which we have copied. He was the agent of the plaintiff in 
doing what he did, if he was agent of any one. No new premium 
note was executed by the assignee of the policy, nor was the amount 
paid which was required as a fee for recording the transfer. The 
charter requires the assignment to be made within thirty days next 
after the alienation, and the conditions of the policy require it to be 
done within ten days. The complaint alleges that the sale of the prop- 
erty was made on the 25th day of March, 1872, and the date of the 
assignment is the 26th day of June, 1872, which is more than the 
length of time allowed by either the charter or the conditions of the 
policy. The four dollars paid to the agent were mostly due the com- 
pany for time elapsed prior to the assignment, and do not appear to 
have been a payment fur any considerable time which was to elapse 
after the assignment, nor does it appear that the amount was ever re- 
ported or sent to the company. 

Other questions were reserved during the progress of the cause, but 
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in the present condition of the complaint, they need not be considered. 


The judgment is reversed, with costs, and the cause remanded, with 
instructions to sustain the demurrer to the complaint. 


WISCONSIN SUPREME COURT. 


Aveusr Term, 1875.—Novemper 9. 


Appeal from the Circuit Court for Chippewa County. 


WINANS 
| U8. 
ALLEMANIA FIRE INSURANCE COMPANY.* 


1. In an action on a fire insurance policy, the complaint avers that when the pol- 
icy was issued, the insured building was lighted by gasoline, and plaintiff was 
removing the gas burners, and replacing them with kerosene lamps, to the 
knowledge of defendant’s agent who issued the policy ; that the agent agreed 
for defendant, ‘‘at the time of the delivery of said policy and thereafter before 
the fire as hereinafter stated, that said premises might be lighted with gasoline 
gas until such change could be conveniently effected,” and permitted plaintiff 
to continue the use of gasoline till the fire ; and that plaintiff used due dili- 
gence in removing the gas burners and dispensing with the use of gas in light - 
ing the building. Held, that the words ‘‘as hereinafter stated” must be held 
to refer to the fire, and not to the agreement ; and such agreement is sufficiently 
averred. 

2. It is the settled law of this court, that the agent of an insurance company, au- 
thorized to take risks and issue policies against fire, may waive by parol a con- 
dition in a policy issued by him. Miner vs. Phoenix Ins. Co., 27 Wis., 693, and 
subsequent cases in this court. 

3. This case is not taken out of the foregoing rule by a special agreement written 
in the body of the policy, by which the plaintiff was permitted to light the 
premises with gasoline when the generator should be removed thirty feet from 
the building ; such written agreement being for the permanent use of the gas, 
while the parol agreement alleged was for a temporary use pending the change 
from gas to kerosene. 


Action upon a policy of insurance against fire. The policy, a copy 
of which was annexed to the complaint, contained the following pro- 
vision: “The generating, or evaporating, or using within any build- 


* From advanced sheets of Wisconsin Reports. 
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ing where this policy may apply, or contiguous thereto, of gasoline, 
benzine, naphtha, or of any substance for burning gas or vapor for 
lighting, other than the ordinary street gas or kerosene, is prohibited, 
unless permitted in writting hereon.” The following clause was in- 
serted in the policy: “Permission is granted to light the premises 
with gasoline gas, when generator is removed thirty feet from build- 
ing.” 

The complaint alleged that at the time the policy was made and 
delivered to plaintiff, the building was lighted with gasoline ; that the 
generator referred to in the policy was located within thirty feet from 
the building, which facts were then well known to the agent, one Van 
Wormer ; “ that plaintiff was then engaged in removing the gas burn- 
ers and fixtures for lighting from the said building, and replacing 
them with lamps for the purpose of lighting said building with kero- 
sene, as was well known to the said agent ;” and it was agreed by the 
agent, on behalf of the company, “at the time of the delivery of said 
policy, and thereafter, before the fire, as hereinafter stated, that the 
said premises might be lighted with gasoline gas until such change 
could conveniently be effected ;” that the company, by its said agent, 
“suffered and permitted plaintiff to continue the use of such gasoline 
gas from the time of the delivery of said policy to the date of the 
fire, as hereinafter set forth,” and the said generator was not changed 
before said fire, and that the defendant thereby waived the condition 
of the policy relating to the use of gasoline gas, and is estopped from 
setting it up as a defense to this action. It is also alleged that plain- 
tiff used due diligence in removing the gas burners ; that at the time 
of the fire they were all removed but two ; and that the fire was in no 
manner caused by the use of said gasoline gas. 

Defendant demurred to the complaint as not stating a cause of 
action, and appealed from an order overruling his demurrer. 


Mariner, Smita & Orpway, for appellant, contended that the writ- 
ten permission inserted in the policy, authorizing the insured to light 
the premises with gasoline gas, with the generator removed thirty 
feet from the building, was the only condition which in any way limit- 
ed or modified the condition rendering the policy void in case of the 
use of gasoline. The agreement is made in writing, to limit the con- 
dition on the performance of certain acts. This express provision, in 
writing, excludes the consideration of any other condition, not in 
writing, claimed to be coeval, and part of the same contract of insur- 
ance. Merriam vs. Field, 24 Wis., 642 ; Broom’s Legal Maxims, 586, 
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785. As applied to insurance policies this principle is of universal 
application ; and when the parol evidence shows a parol agreement, 
one which the assured might or might not perform, as suited his con- 
venience, the courts all say that if the party intended to avail himself 
of it, he should have made it a part of the written contract. Flinn 
vs. Tobin, 1 Mood. & Malk., 367 ; Higginson vs. Dall, 13 Mass., 96 ; 
Whitney vs. Haven, ib., 172; Barrett vs. Union Ins. Co., 7 Cush., 
180 ; Lee vs. Howard Ins. Co., 3 Gray, 589 ; Kimball vs. Ins. Co., 9 
Allen, 543 ; N. Y. Gas Light Co. vs. Ins. Co., 2 Hall, 108; Alston vs. 
Ins. Co., 4 Hill, 329; Murdock vs. Ins. Co., 2 Coms., 210 ; Illinois M. 
F. Ins. Co. vs. O’Neile, 13 Tll., 89. 


Bineuam & Jenkins, contra, argued that a general agent of an in- 
surance company has power to bind his company by dispensing with 
the conditions of the policy, or waiving forfeitures for the breach of 
them, such powers being necessarily incident to his general authority ; 
and notice to him is notice to the company, which is estopped from 
denying his acts. Beal vs. Ins. Co., 16 Wis., 241; May vs. Ins. Co., 
25 ib., 291 ; Dodge County Ins. Co. vs. Rogers, 12 ib., 337; Franklin vs. 
Ins. Co., 42 Mo., 456 ; Ins. Co. vs. Wilkinson, 13 Wall., 222 ; Ames vs. 
Ins. Co., 14 N. Y., 253. All the elements of an estoppel in pais exist 
in this case. And the agreement of defendant, through its agent, to 
suffer the use of gasoline gas, notwithstanding the prohibition in the 
policy, is not the changing of a written contract by parol, but merely 
suspends the operation of the prohibition. 


Ryan, C. J. 

The appellant relies, in support of the demurrer, on breach by the 
respondent claimed to be apparent in the complaint, of a condition 
of the policy, prohibiting the use of gasoline upon the premises in- 
sured, unless permitted by writing on the policy. 

The complaint avers that when the policy was issued, the building 
was lighted by gasoline, and that the respondent was removing the 
gas burners and replacing tliem with kerosene lamps, to the knowl- 
edge of the appellant’s agent who issued the policy; and that the 
agent agreed for the appellant “at the time of the delivery of the 
said policy, and thereafter before the fire as hereinafter stated, that 
the said premises might be lighted with gasoline gas until such 
change could be conveniently effected,” and permitted the respondent 
to continue the use of gasoline till the fire ; and that the respondent 
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used due diligence in removing the gas burners and dispensing with 
the use of gas in lighting the building. 

It is said that here is no agreement of the agent pleaded, but only 
an unfulfilled promise of the complaint to plead such an agreement ; 
the words “as hereinafter stated” referring to the agreement and not 
to the fire. Such verbal criticism is too nice for the construction of a 
pleading. The passage quoted fully states the agreement ; and it is 
plainly the fire, and not the agreement, which is to be thereafter 
stated. 

This case is governed by Miner vs. Phoenix Ins. Co., 27 Wis., 693. 
That case has been repeatedly approved by this court. McBride vs. 
Republic Ins. Co., 30 Wis., 562; Devine vs. Home Ins. Co., 32 ib., 
471 ; Parker vs. Amazon Ins. Co., 34 ib., 363 ; Webster vs. Phoenix 
Ins. Co., 36 ib., 67; Wright vs. Hartford Ins. Co., ib., 522. The 
judgment of the case itself was well considered, and is supported by 
great weight of authority. And we must hold it to be the settled law 
of this court, that the agent of an insurance company, authorized to 
take risks and issue policies against fire, may waive by parol a condi- 
tion in a policy issued by him. 

It was contended, however, that this case is taken out of the rule 
by a special agreement on the subject written in the body of the 
policy, which gave permission to the respondent to light the premises 
with gasoline when the generator should be removed thirty feet from 
the building. It was argued that the written license excludes a parol 
license on the same subject. But we are unable to perceive how the 
permanent license to use gas, upon the removal of the generator, is 
in any way in conflict with or exclusive of the temporary license to 
use it pending the change from gas to kerosene. And it is not diffi- 
cult to understand why it should have been considered necessary to 
insert in the policy a license which was intended as a permanent 
qualification of the condition, and to rely on parol for a license which 
was essentially a temporary convenience. Such is undoubtedly a 
loose and dangerous mode of doing business. But fire insurance is a 
transaction between experts and inexperts, (McBride vs. Republic Ins. 
Co., supra,) and the rule adopted seems to be essential to the ends of 
justice. 

By the court. The order overruling the demurrer is affirmed. 





Bush vs. Westchester Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


LOUIS BUSH, Resp’t, 
v8. 


WESTCHESTER FIRE INS. CO., Appit. 


Authority of an agent to receive proposals and countersign and deliver policies is 
not authority to adjust losses or to waive the stipulated proofs and bind the 
company. 


The fact that an agent assumes to do those acts does not establish his authority 
or entitle the insured to infer his authority. 


Judgment reversed. 


This was an action upon a policy of insurance issued by the defen- 
dant for $2,500 upon the plaintiff’s stock of goods, consisting of hard- 
ware, cutlery, crockery, etc. There was other insurance upon the 
property to the amount of $7,000, in four other companies. The 
fire took place on the 24th of November, 1870. Part of the stock was 
saved in a damaged condition. 

By the 9th condition of the policy the plaintiff was required among 
other things to render a particular account of loss, and when proper- 
ty should be damaged, forthwith to cause it to be put in order, assort- 
ing the various articles, separating the damaged from the undamaged, 
to cause an inventory to be made and furnished to the company, and 
to cause the amount of damage to be ascertained by appraisal. 

It is conceded that this condition was not complied with, but it is 
claimed on the part of the plaintiff that it was waived by the defen- 
dant. To sustain the allegation of waiver the acts and declarations 
of Mr. Straight, of the firm of Sly & Straight, local agents of the 
defendant for the issuing and countersigning of policies, were allowed 
to be proved under exception. The evidence on the part of the plain- 
tiff showed that after the fire the agents of the other companies hav- 
ing policies on the property examined the stock and the plaintiff’s 
books and estimated the damage, and agreed that the loss exceeded 
he amount insured; that Mr. Straight acted with them and con- 
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curred in their conclusion, and said he was satisfied that the loss was 
more than double what the plaintiff was insured. The defendant ob- 
jected to all this evidence, on the ground that the ‘authority of Mr. 
Straight was not proved. There was no direct proof of the authority 
of Mr. Straight, except that Sly & Straight were agents for the pur- 
pose of issuing policies, yet all their acts and declarations in reference 
to this loss were allowed to be given in evidence as binding upon the 
defendant. 


Rapatto, J. 


We think that the charge on the subject of the authority of Sly 
& Straight, and the effect of their acts, was erroneous. It was not 
proved that they had ever acted for the company in adjusting losses 
or waiving conditions before the occasion in question, nor that they 
were agents of the company for any other purpose than that of issu- 
ing and countersigning policies upon risks accepted by the company. 
Yet the judge who presided at the trial charged the jury in substance 
in reference to the omission of the plaintiff to furnish proofs of loss 
as required by the policy, that so far as Sly & Straight assumed to 
act for the defendant (the company) in waiving such proofs, the 
plaintiff had a right to infer that they had authority to act. That if 
Sly & Straight, either of them, said it was all right and the loss 
would be paid, of course that would be a waiver on the part of the 
defendant of anything else to be done by the plaintiff. In various 
forms during the progress of the trial the judge held that whatever 
Sly & Straight did in respect to the loss the plaintiff had a right to 
infer they had authority to do. In one part of the charge the judge 
expressly stated, in presence of the jury, that the plaintiff had the 
right to infer that Sly & Straight had such authority as they as- 
sumed to exercise. Their own acts were thus made the evidence of 
their authority without bringing home to the defendant any recogni- 
tion or even knowledge of such acts, or showing any previous authori- 
ty for them. 

The case was evidently tried upon the theory that Sly & Straight 
having been shown to be agents for the purpose of countersigning 
and delivering the policy, whatever they said or did after the loss was 
binding upon the defendant unless notice was given to the plaintiff 
that they had not authority to do such acts or make such declara- 
tions, and this proposition was in substance enunciated by the judge. 
The objections and exceptions to these rulings appear in various 
forms throughout the case. It cannot be held that the authority of 
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an agent to receive proposals for insurance and countersign and de- 
liver policies extends to adjusting losses or waiving the stipulated 
proofs of loss, and binding the company to pay without them. Neith- 
er can it be held that the mere fact that such an agent assumes in a 
particular case to do those acts establishes his authority. The error 
committed in these respects is so obvious as to render it unnecessary 
to refer to the other exceptions in the case. 


The judgment must be reversed and a new trail ordered with costs 
to abide the event. 


All concur. Mutter, J., taking no part. 


COURT OF APPEALS OF NEW YORK. 


HERMAN STURM, Respondent, 
vs, 


ATLANTIC MUTUAL INS. CO., Appeilani. 


One having the control of property has an insurable interest for whom it may 
concern. 


Refusal to grant a nonsuit ‘‘ because the value of the property was not proven,” 
is not error in the case of a valued policy, where the real ground was a gross 
and excessive overvaluation. 


A valid policy is not per se rendered void by overvaluation. Such overvaluation 
may be presumptive, but not conclusive evidence of fraud. Where the transac- 
tion was bona fide and without fraud, the valuation, though excessive, is binding. 

Where fraud could only be determined from many facts dependent on the testi- 
mony of conflicting witnesses, it was a case for the jury, and the judge would 
- have been justified in granting a nonsuit on the ground of fraudulent 

esign. 

Where the charge was requested that the value insured is the value at the port of 
shipment, and the insured is bound in good faith to inform the underwriter 
of a substantially excessive valuation, the charge that the jury had a right to 
take only the fair market value at the port of shipment, and that the insured 
was bound to give all the information he had, and not to perpetrate a fraud by 
false statements or concealment, was substantial compliance. 


The charge was requested that a fraudulent valuation avoids the policy, and fraud 
may be presumed from gross overvaluation. The court charged that fraudu- 
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lent overvaluation is sufficient to avoid the policy; that the valuation in the 
policy was conclusive unless shown to be so excessive as to raise a presump- 
tion of fraud; that a gross overvaluation is not of itself sufficient to discharge 
the underwriters, but the jury have a right to infer from it fraud. Held, that 
this was a compliance. 

A statement of insured to broker that the valuation did not cover any profit does 
not conclusively show that the value is represented as that of cost or value at 
the port of entry, and it would not be proper to so charge without qualifica- 
tion. 


Where the request to charge was that the nominal price paid in Mexican bonds 
was no criterion of value, and it was shown the bonds had some marketable 
value, a charge that they were no fair criterion is not an erroneous qualifica- 
tion. 

The insurer is liable for the wrong done by the master against the shipper, and 
for the perils insured against, even though in consequence of the negligence of 
the insured if not gross or willful misconduct; much more so on account of 
negligence of the master. A charge implying that the shipper was responsible 
for the negligence or carelessness of a competent master was properly refused. 

Where the jury were told that the vessel must be in a fit state of repair to en- 
counter the ordinary perils of the sea, and it was upon the plaintiff to show this 
by more than mere prima facie evidence, and their attention was called to the 
conflicting evidence concerning one of the pumps, this was sufficient compli- 
ance with a request to charge that if it was out of repair and useless from the 
time of commencing the voyage that was unseaworthiness. 


Refusal to instruct the jury to find specifially the value of the insured cargo, from 
supposed want of power to do so, would be error, but if because the exigencies 
of the case did not seem to require it, it would not be error. Where the court 
said ‘‘ it would do so with consent of counsel for plaintiff, but could not with- 
out,” an appellate court will not so interpret as to adjudge error. 

When a party is prevented from cross-examining a witness through no fault of his 
own, and not through an act of God, the testimony on the examination in chief 
may not be read, and the rule applies to the examination of a witness on com- 
mission or conditionally out of court. 

But where a party does not avail himself of opportunity before trial to cross-examine 
on facts on which he afterward relies, he may not for the first object to a 
deposition at the trial. 

Witnesses may testify concerning memoranda from their recollection, refreshed by 
entries in books in some cases not made by them. 

It was not competent to show prices at public government sales at a later date 
and in another city to prove the value of purchases made by plaintiff. But 
evidence to show that government price was not the sole item for reaching 
the market value at the time of purchase was competent. 


Judgment affirmed. 


S. Hann, for Appellant. 
J. E. Parsons, for Respondent. 


Fouaerr, J. 


The issues in this case were almost entirely those of fact, and so 
very fit for the consideration of a jury. The principal one was that of 
the valuation of the cargo, and whether it was or was not fraudulently 
valued, and as bound up in this, whether there was not a grossly ex- 
cessive overvaluation. It must be admitted, upon the reading of the 
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case, that there is much in the evidence which tends strongly to sus- 
tain the position of the defendant upon this issue—so much as that 
a verdict of the jury in favor of the defendant thereon would not have 
been received with surprise nor, I may add, with dissatisfaction. Hence 
it is that the points presented by the defendant for a reversal of the 
judgment have been considered with at least a candid spirit, and 
would have prevailed could they have been upheld without contraven- 
tion of the rules of law, or the setting up of troublesome precedents. 

The jury have passed upon the proofs of the parties and have given 
a verdict for the plaintiff. The judgment thereon cannot be disturbed 
for any error not made the subject of exception by the defendant at 
the trial, or for any exception which does not present a clear error 
there made. 

The questions presented for determination in this case may be 
divided into two classes: one, of those which affect the merits of the 
controversy ; another, of those which affect the conduct of the trial. 
The first class arose upon the motions for a nonsuit made in the first 
instance, when the plaintiff rested his opening proofs, and again when 
all the proofs in the case were closed, and upon certain requests to 
charge. The questions presented by the two motions for a nonsuit 
are three. The first. is, that the plaintiff had not shown that he was 
entitled to the property or the possession thereof, and that it clearly 
appeared that the interest in the property was not in the plaintiff. 
This is addressed to the question of insurable interest. It was not 
much urged on the argument in this court, nor was it abandoned. 
No view of the testimony will sustain the conclusion that the proper- 
ty was not at the time of the shipment of it under the control of the 
plaintiff. At that time, in the actual possession of whomsoever it was, 
it was subject to his direction, and whosoever had it actually in hand 
were bound to obey his orders in regard to it. Whether he had con- 
trol as owner, or as consignee, or as agent, he had an insurable inter- 
est—that is, a right to apply for and effect an insurance upon it which 
should be valid, and subsisting in his own name on account of whom 
it might concern, in case of loss to be paid to him, which was the 
contract of insurance made by him with the defendant. An insurable 
interest is defined by Lord Eldon to be a right in the property, or a 
right derivable out of some contract about the property, which in 
either case may be lost upon some contingency affecting the posses- 
sion or enjoyment of the party. Lucena vs. Craufurd, 2 Bos. and Pul., 
269. He either owned it or he had a trust to discharge as to it, and 
was in some measure liable for its safety, and he had the possession 
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or the right of possession, and this creates an insurable interest. 
Buck vs. Chesapeake Ins. Co., 1 Peters, U. S. Sup. C., 151. And see 
DeForest vs. Fulton Fire Ins. Co., 1 Hall, Sup. Ct. Rep., 84, for a full 
and satisfactory discussion of this topic. See also Waring vs. Ind’y 
Fire Ins. Co., 45 N. Y., 606. This ground of motion for nonsuit was 
not tenable. There was that in the testimony from which could be 
found the facts to bring this policy and the property covered by it 
within the principles laid down in the cases cited. 

Another is, that the loss appeared to have occurred from defects of 
the vessel, or other cause, without excess of action of the wind or sea, 
or anything amounting to a peril of the sea. There was a contrariety 
in the testimony as to the condition of the vessel and her appurte- 
nances, and as to her seaworthiness at the time of sailing, and as to 
the cause of her loss. The difference was so great, and so much was 
testified to on either side of those questions as clearly to preclude a 
trial court from passing upon them to the exclusion of the jury. 
There were some considerations involved in this ground of the mo- 
tions which were separately urged at another stage of the trial, and 
will be hereinafter considered. 

It was the other of the three grounds of nonsuit taken at the trial 
which was the most elaborately and earnestly argued in this court. 
It is, that the value of the property insured had not been proven. It 
is well to notice somewhat critically just the form of the proposition 
which was presented to the judge at the trial, for he cannot be found 
in error to the detriment of the plaintiff if he ruled correctly upon the 
precise question which was laid beforo him. In stating the motion 
for a nonsuit, made when the plaintiff first rested his proofs ; the de- 
fendants put this ground of their motion in this phrase: “ The coun- 
sel for defendant moved for a nonsuit on the ground * * * that 
its value had not been proven,” 7. e. the value of the property insured. 
At the close of all the proofs it is stated thus: ‘The defendant’s 
counsel renew the motion to dismiss the complaint on the grounds 
before stated ; and also that it now clearly appears that the interest 
is not in the plaintiff alone.” In the printed points before us, it is 
said, “The court erred in refusing to dismiss the complaint as re- 
quested at the close of the evidence. The proof had so conclusively and 
without dispute disproved the valuation stated by the plaintiff as the 
basis of the insurance, and had shown an overvaluation in the policy 
so gross and excessive as to throw upon the plaintiff the burden of 
proving the value, or submitting to a dismissal of the complaint.” . 
This point thus presented here does not agree with the-motion made 
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at the trial. In that there was nothing there said of overvaluation. 
Nor can we assume or infer that the idea of overvaluation, gross and 
excessive, was presented to the judge’s mind, and he called upon to de- 
termine that the proof was so clear of a gross overvaluation as that 
it was conclusive of fraudulent purpose. As far as we are able to 
judge from the case, it was simply that no value had been proven. 
As the policy was a valued policy, the exact value needed not to be 
proven by the plaintiff to make a prima facie case. Feise vs. Aguilar, 
3 Taunt., 506. The value named in it was the amount agreed upon by 
the parties as the liquidated damages in case of loss. It was so 
agreed upon for the express purpose of relieving either party from the 
task of proving precise value, as either party might find for his or 
their interest to repose upon the stipulated value. The value fixed 
by the policy was conclusive upon the parties unless there was fraud, 
or accident, or mistake. There was no suggestion in the motion for 
the nonsuit that an overvaluation had been shown ; still less one so 
gross as that it was conclusive evidence of fraud ; and there was noth- 
ing in the case to suggest accident or mistake. The loss was a total 
loss. Whether the whole contemplated subject of insurance was at 
risk is a question incidentally raised by the points, and will be con- 
sidered further on. The plaintiff had a right to rest upon the valued 
policy for the proof of the amount of interest, and to submit the issue 
of a fraudulent overvaluation to that branch of the trial court in 
whose province it was to try it, upon the proofs which had been put 
before it by the parties. Moreover, the very position that an over- 
valuation had been shown includes in it the suggestion that the real 
value, to some extent at least, had also been shown ; for to show an 
overvaluation in the policy, and in the statement of the plaintiff made 
after the loss, the real value must appear definitely or approximately, 
else how shall it appear that there is a disparity between the real and 
the ascribed value, and if no disparity is shown, how is it shown that 
there is a gross overvaluation? Andif the real value had thus been 
shown, whereby the overvaluation had been made manifest, why call 


St a upon the plaintiff to prove the real value or be nonsuited? He had 
dit : as good right to use the real value, as shown, for his purposes as the 


defendants for theirs. If the claim of the defendants is, that by the 
proof of overvaluation they were entitled to open the policy, and to 
i Show the actual value of the subject insured, and to limit their liability 
i to that value, the plaintiff had as good right to say, If the policy is to 

fy be opened and I am to recover no more than the actual value of my 

mm interest, I wil take the proof which is in the case to establish that 
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real value, and as some real value is shown, let the jury determine 
what that is in specific amount. If, on the other hand, the claim of 
the defendants is, that the overvaluation appears from the testimony 
so excessive and gross as that it was evidence of fraud, the plaintiff 
had as good right to argue from the same testimony to the contrary. 
And if, going further, the view of the defendants is that the over-val- 
uation was so excessive and gross as at once to shock the sense, and 
to furnish conclusive proof of fraudulent design—so excessive and 
gross as that a verdict for the plaintiff must be manifestly against the 
weight of the evidence, and need to be set aside and to require a non- 
suit from the court, we have to say that the motion made as it is re- 
turned to us in the appeal book, did not present that question, nor 
call upon the judge to nonsuit for that reason. To nonsuit for a 
gross overvaluation in the policy asserts that the real value of the 
property is in some degree shown, while the motion was to nonsuit 
because the value of the property was not proven. 

But if it be granted that the attention of the court was properly 
and distinctly called to the subject of overvaluation, and that a non- 
suit was plainly asked for on that ground, was the court clearly in 
error in refusing it? 

Let it at first be conceded that there was, beyond room for rational 
dispute, an overvaluation of the property, that does not per se render 
a valued marine policy void. Where the transaction is bona fide, the 
valuation agreed upon is binding, however largely in excess of the 
true value. Barker vs. Janson, L. R., 3 C. P., 303. The excess in 
valuation, however great, is only evidence of fraud. Ib. So, overvalu- 
ation is not conclusive evidence that the policy was with a view to 
gaming or wagering. Coolidge vs. Glo. Mar. Ins. Co., 15 Mass., 341. 
As there can be no wager policy unless both parties agree therein, 
(Alsop vs. Com. Ins. Co., 1 Sumner, 451,) the expression in 15 Mass., 
supra, is equivalent to saying that overvaluation is not conclusive evi- 
dence of fraud ; as if one party intends a wager, and with that inten- 
tion procures a policy from another who acts in good faith, it is a 
fraud upon the latter. 1 Sumn., supra. See also Feise vs. Aguilar, 
supra. Iam aware that in Haigh vs. De La Cour, 3 Camp., 319, a non- 
suit was granted where it was shown that goods worth £1,400 had 
been valued at £5,000, but in that case there were other strong cir- 
cumstances. The bills of lading had been interpolated after signature 
by the master. The invoices were fictitious. It was upon the sight 
of these that the underwriter took the risk. The case is a precedent 
for the granting of a nonsuit ina case of overvaluatioh, but it is not 
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in hostility to those I have cited above, for the other circumstances 
here noted were strong evidences of fraudulent intention, and were 
the very means used for obtaining the contract. And in Lewis vs. 
Rucker, 2 Burr., 1167-71, by way of illustration in argument, Ld. 
Mansfield says: “If it should come out in proof, that a man had in- 
sured £2,000, and had interest on board to the value of a cable only, 
there never has been, and I believe there never will be, a determina- 
tion that by such an evasion the act of Parliament may be defeated.” 
It is to be noticed of this illustration that Chancellor Kent, (his 
Comm. vol. 2, p. *273,) speaks of it, that “there is no doubt it would 
raise a strong presumption of fraud.” Ch. Kent, in the same connec- 
tion, speaks of a valuation “so excessive as to raise a necessary pre- 
sumption of fraud.” I apprehend that these phrases, “ evidence of 
fraud,” “strong presumption of fraud,” and “ necessary presumption 
of fraud,” mean the same thing, which is that a grossly excessive valu- 
ation does furnish strong presumptive evidence that the party effect- 
ing an insurance thereon did have fraudulent design. I apprehend 
the rule to be, that however great the valuation in excess of the real 
worth, if the contract based upon it was fairly made, it will not for 
that reason alone be avoided, or the valuation opened. But that to 
avoid or open the policy, it must appear that there was a fraudulent 
purpose on the part of the insurer in presenting to the underwriter 
the excessive valuation as a basis of the insurance. And that in the 
inquiry whether there was a fraudulent purpose overvaluation is to 
be taken as presumptive evidence thereof, and that as the overvalua- 
tion grows greater, so does the presumption of fraud grow stronger. 
Seldom, however, can the presumption be so strong as to become con- 
clusive, for when conclusive it forbids all opposing evidence. Greenl. 
on Ev,, vol. 1, p. 193, §15. See Forbes vs. Aspinall, 13 East, 323-328 ; 
Gardner vs. Col. Ins. Co., 2 Cranch, C. C., 550; 1 Sumner, supra. It 
is not to be denied that there might be a case in which the insurer 
would not be able to present any proof to rebut the presumption aris- 
ing from his excessive overvaluation, as one like that presented in 
Lewis vs. Rucker, supra, or Haigh vs. De La Cour, supra. But it 
would be a case of lack of ability, not of lack of right ; and the pre- 
sumption of fraudulent purpose would prevail, not because it was 
conclusive, but because there was nothing opposed, or to be opposed 
to it in proof. It comes then to this, that overvaluation is pre- 
sumptive of fraudulent purpose, but the presumption may be repelled 
by proof. If then it is conceded that in this case there was an over- 
valuation, it furnished no more than a presumption of fraud, and 
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whether that presumption should prevail was to be determined upon 
a consideration of it with all the other facts in the case having a bear- 
ing upon the question. So that it was not for the court, merely upon 
a settled conclusion that there was an overvaluation, and that great 
or very great, to determine that there was a fraudulent purpose ; but 
he was also to weigh the other facts in the case therewith. Now at 
the first entrance into such an inquiry there is this which meets us: 
that it is seldom that there is a fraud committed upon another, or one 
contemplated, unless there is expected therefrom some benefit or 
profit to the wrong-doer. And then arises the next query, what profit 
or benefit could the plaintiff in this case have expected from the over- 
valuation, unless there was with it the design, and an expectation 
founded upon preparation therefor, of effecting a loss at sea of the 
property overvalued and insured? It may be said that men will 
sometimes pay an enhanced premium on an overvaluation and take 
the ordinary and self-arising chances of a loss. But it is not so nat- 
ural a connection of facts as to give rise to a presumption, that one 
will ship goods upon a vessel ordinarily seaworthy, in charge of com- 
petent navigators, not in any collusion with him, for a customary and 
well known and not lengthy voyage, at a season of the year not es- 
pecially boisterous, and will by an overvaluation of his property in- 
cur a double rate of premium merely upon the chance that the vessel 
will go down from the perils of the sea alone. So that there necessa- 
rily was further to be considered all the testimony as to the character 
and condition of the vessel, her apparel and equipment; as to the 
character and conduct of the master and the mate, and their connec- 
tion with the plaintiff, and causes operating upon them to do well or 
ill in their care of the vessel, and as to a design to cast away the ves- 
sel, which could have been entertained and carried out only by a con- 
spiracy of others with the plaintiff. 

It is now easy to be perceived that there was involved in a nonsuit 
of the plaintiff on the ground of overvaluation, a consideration of the 
testimony of witnesses who conflict with other witnesses, of witnesses 
who are in contradiction with themselves, and of very much evidence 
which was certainly not to be taken from the judgment of the jury in 
determining those very important questions in the case which I have 
just mentioned—the determination of which, in my judgment, was 
quite important, if not necessary, to a satisfactory solution of the 
question of fraudulent purpose in procuring the insurance. I am 
thus brought to the conclusion that the judge at the trial would not 
have been warranted in nonsuiting the plaintiff on the ground that 
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the overvaluation was so great as to show beyond doubt that there 
was a fraudulent design in procuring the insurance. It was a case 
for a jury, as generally are all cases involving the question of fraudu- 
lent intent when it is to be solved by a consideration of many facts, 
to be arrived at from the testimony of many witnesses who differ and 
contradict. It is claimed that it was not proved that the goods were 
actually placed on board in such quantities or kinds as were set forth 
in the statement. There was proof of the delivery at the side of the 
vessel of many cases, and of the cargo which was placed on board, filling 
her to her capacity, and of the contents of some of the cases, and of the 
character of other articles put on board. I think that there was 
enough in the testimony to warrant, if not to require, that the ques- 
tion whether the property insured was actually at risk should be sub- 
mitted to the jury. 

The next matters in order are the requests to charge. 

1st. It was asked that the jury be charged, that unless otherwise 
expressed or agreed, the value insured is the value at the port of 
shipment, and that in stating a valuation for purposes of insurance, 
the assured is required in good faith to inform the underwriter if the 
valuation stated is intended to cover a substantial excess above the 
shipping value. 

The court did charge the jury that they had a right to take only 
the fair market value in the city of New York. This was a substan- 
tial.and almost literal compliance with the first clause of the request. 
It added in this connection certain remarks in some respects not ap- 
plicable to the testimony in the case, but they did not clash with the 
first part of this request, nor was any exception taken to them. 

The court also charged the jury that the plaintiff was bound in 
good faith to give all the information he had in regard to the proper- 
ty, and not to perpetrate, by false statements or concealment of fact, a 
fraud upon the defendants. This is more general than the second 
clause of the request, but it contains the matter of that second clause, 
If the valuation given was intended to cover a substantial excess 
above the shipping value, certainly all the information which the 
plaintiff had in regard to the property, if given to the defendant with- 
out false statement or concealment, would show that intention ; for 
the defendant would have before it the valuation stated for the pur- 
pose of the insurance, and the value of the property to the plaintiff 
when on board, and could see whatever difference there was, and per- 
ceive what were the intentions of the plaintiff as to excess. A party 
has not a right to require of a court to charge in the same language 
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in which a request to charge is couched, and if the words used by the 
court do contain and present the idea embodied in the request, no 
error has been made. The defendant claims that the plaintiff added 
to the invoiced value twenty-five per cent. for profit, and it refers to 
his written statement to it after the loss to show it. And criticism is 
made upon a part of the charge not excepted to, in which the judge 
remarked that the plaintiff had not included any profits in the valua- 
tion of the property, evidently referring to the same statement. Upon 
the face of it, that statement does not profess to include profits, but 
“cost in Vera Cruz, the aggregate difference covering freight, insur- 
ance, expenses, risk, etc.,” nor is that difference so great as twenty- 
five per cent., but is short of eight per cent. In my judgment the 
court complied in substance with the first request to charge, and 
made no error in declining to charge thereon otherwise than as it had 
done. In this view it is not needed that it be considered whether the 
statement contained in the request is correct as a legal proposition. 

2d. The second request was that a fraudulent valuation presented 
by the assured avoids the policy, and that fraud may be presumed 
from gross overvaluation. The court charged as to the first part of 
this proposition almost in the terms of it, saying: Any fraudulent 
overvaluation, therefore, for any purpose whatever, is sufficient to 
avoid the policy. The court limits it to an overvaluation. It is not 
easy to perceive how fraud can be effected upon the insurers by a 
valuation which is not an overvaluation, while it is quite certain that 
there was nothing in this case calling upon the court or jury to pass 
upon any question of valuation save one of overvaluation. The 
court charged the second part of the request, saying: The valuation 
stated in the policy is conclusive, unless it is shown that it is so 
largely, enormously or grossly overvalued as to raise reasonable pre- 
sumption that the valuation was fraudulent. ‘“ Any gross overvalua- 
tion of the property covered by the policy is not of itself sufficient to 
discharge the underwriters ; but from it the jury have a right to in- 
fer a fraudulent design on the part of the insured to defraud. This 
was a compliance with the request. 

3d. That instructions or statements by the assured to his broker 
prior to the insurance, and for the purposes thereof, to the effect that 
the valuation did not cover any profits, are evidence that the valua- 
tion stated was represented as cost or value at the port of shipment. 
There was evidence from the broker who procured the insurance, 
that he was informed by or on behalf of the plaintiff that it was not 
desired to cover any profits by it. If there was nothing else than 
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prime cost at place of shipment, and the anticipated profits thereon 
that properly entered into the valuation of a cargo for the purpose of 
underwriting upon it, it might be claimed with some show of reason, 
that a declared rejection of the item of profits from the valuation was 
a representation that a statement of value was a declaration that 
such was the value at the place of shipment. But there are things 
which are permitted to enter, such as the cost of freight, the interest 
on the prime cost, the expense of insurance, and all other expenses. 
So that the request, made in the terms in which it was put, was not a 
proposition which it was the duty of the court to submit to the jury 
without some qualifications. The court in its charge did instruct the 
jury in substance that in ascertaining the value of the cargo, the 
starting-point was the fair market value at the city of New York, 
which was the place of shipment, and that they had no right to con- 
sider the value at any other place, even if there was evidence of it. 
I have already spoken of the remark of the court that the plaintiff 
did not include profits, and need not repeat. I am constrained to say 
that the court did not err in declining to charge the proposition 
otherwise than as it was included in the charge made. 

4th. The fourth request was substantially charged. It isin effect 
conceded that if the court had said that the nominal price paid in 
Mexican bonds was no criterion of value, it would have covered the 
request. But to say that it is no fair criterion is not an erroneous 
qualification. That price is some evidence of value, if it be that the 
bonds had any marketable value in money. It was proven that they 
had. It was not a fair, that is a just and reliable, basis for the jury 
to rest upon alone, when there was other evidence. And the effect 
of the charge was that they might not do so, but might take it into 
consideration with all the other evidence upon the subject. 

5th. The court was asked to charge that if the master suffered the 
vessel to sink without proper care, or the exercise of ordinary 
skill and good faith in the navigation, and reasonable efforts to pre- 
vent loss, the charterer cannot recover insurance upon his cargo lost 
by that cause. 

This proposition does not include any barratrous act of the master, 
but only his negligence. Nor does it involve the question of whether 
he was competent. It assumes that he was competent, but did not 
use the skill and experience which he possessed. It therefore presents 
the idea that a shipper is responsible for the negligence and careless- 
ness of a competent master. This cannot be, unless the master is to 
be deemed the agent or servant of the shipper, which will not be 
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claimed. He is of the owner of the ship, but not of the owner of the 
cargo. And as his affirmative act of wrong done against the shipper 
is covered by the insurance, (Earl vs. Rowcroft, 8 East, 126,) so is 
is his negligence and carelessness by which the shipper is injured. 
The underwriter is liable for losses by the perils insured against, 
though in consequence of the negligence of the insured himself, if it 
does not amount to gross negligence or willful misconduct. Johnson 
vs. Berk. Ins. Co., 4 Allen, 388. -How much more so if in conse- 
quence of the negligence of the master, who is not the agent or ser- 
vant of the shipper? See 2 Phil. on Ins., §§ 1049, 1096. 

6th. The court was requested to charge that if at the commence- 
ment of this voyage, one of the pumps was not capable of use or 
being worked, and so remained until the loss, that was unseaworthi- 
ness. 

There was conflicting evidence as to the condition of one of the 
pumps, and as to the fact of the power to use it, and as to the fact of 
the use of it on the voyage. What was the truth in these respects 
was a question proper to be submitted to the jury on the issue of the 
seaworthiness of the vessel. If by the charge this question was dis- 
tinctly presented to the mind of the jury, and they plainly told to 
consider it, then the request was substantially and sufficiently met. 
The jury were plainly told that the vessel must be in a fit state of re- 
pair and equipment to encounter the ordinary perils of the voyage, 
and that it was upon the plaintiff to show that she was so, and that 
it required more than mere prima facie evidence to satisfy them. The 
court then mentioned the particulars in which it was claimed that 
the vessel was not in that fit state of repairs, and in doing so called 
their attention to the alleged unserviceable condition of one of the 
pumps. This was an amply substantial compliance with the request. 

The second class of questions is those relating to the conduct of the 
trial. 

1st. The court declined to instruct the jury to find specifically 
what was the value of the insured cargo at the time of the shipment. 
If the court refused to give this instruction, because it was of the 
mind that it had not the power to do so, it made an error. If it re- 
fused because in its judgment the exigencies of the case did not call 
for such a finding, then there was no error. The Code so plainly em- 
powers a trial court in all cases to instruct a jury, on rendering a 
general verdict, to find in writing upon particular questions of fact, 
§ 261, and the practice so to do when the occasion seemed to call 
therefor has been so frequent, that it requires to be plainly shown to 
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an appellate court that there was a refusal to do so in any instance 
for the want of power. A perusal of the appeal-book does not show 
that the court in terms declared that it lacked the power. This court 
is asked to interpret from the words “ would” and “could,” put into 
the mouth of the learned judge at the trial by him who.made up the 
case, that the trial court expressed its inability to give the instruction 
requested unless the counsel for the plaintiff consented. All that is 
stated upon the subject is in one sentence, thus: “The court said 
that it would do so, with the consent of the counsel for the plaintiff, 
but could not without.” This is expressed in the third person. 
Paraphrased so as to be brought as near as may be to the words of 
the learned judge, and into the first person, it will read asfollows: “I 
will do so with the consent of the counsel for the plaintiff, but I can- 
not without.” It is contended that “cannot” expresses lack of power, 
and not lack of inclination ; and perhaps that is correct in a strict 
use of the word. But we are to bear in mind that this was spoken 
language, uttered at once on the occasion arising for the use of it; 
hence there should be asked for it less of strict interpretation, and 
some looking for an idiomatic sense of it. “I will do so,” expresses 
an intention, an inclination to do ; not a power to do, to be got from 
the consent of counsel. And “I cannot,” is not always expressive of 
inability, but sometimes of disinclination. If the language had been 
applied to a material subject, as the lifting a bulk or weight, then to 
say, I cannot, would most naturally convey a negation of the physi- 
cal power to do it. But the phrase has a moral, as well as a physi- 
cal sense and application, and when applied to a moral matter as dis- 
tinguished from one physical, it does not of necessity, nor always, 
mean the lack of ability, the absence of the right to do; but sometimes 
and often the lack of inclination, the absence of the judgment to that 
end. Webster defines “can,” to have power, physical or moral ; and 
quoting the text, “ We cannot but speak of the things which we have 
seen or heard,” says that Peter there refers to a moral constraint, as 
if he had said ; “ We cannot (morally) do anything except speak,’: 
etc. How often, even in written language, is met such use of the 
word. In the opinions of courts, for instance, such a phrase as this : 
“ The learned counsel urges this proposition. We cannot yield our 
assent to it.” This does not mean that there is not the power or the 
right to accede to the proposition, but that the judgment is not con- 
vinced that it is right. I think that in the case in hand, the defen- 
dants do not, by anything contained in the appeai-book, establish that 
their motion was denied for want of power to grant it. Rather, | 
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am constrained to say, from the brief expression of what took place at 
the trial, that the learned judge meant not to deny in himself the 
power, but to state that his judicial inclination was not: to require, 
under the circumstances of the case, the specific finding sought for. 
He was willing to take from the jury such a finding if both parties 
desired it, but did not, in the sound exercise of his discretion, appre- 
hend the case as calling for it against the desire of one of them. 
Kindred to the point last noticed, is that based upon the exception 
taken to a denial of the motion to postpone a trial before a jury until 
the equitable case set up in the answer had been tried at special term, 
and the motion after verdict to stay proceedings thereon and reserve 
the equitable claim for a trial. Clearly this was a matter in the dis- 
cretion of the court. The action was a common-law action, and the 
main issues in it were triable by a jury from their nature. But I 
need not dwell upon this point, as the defendants did not much insist 
upon it at the argument. 

The defendants objected to the reading of the deposition of the 
witness Mullen, taken de bene esse, and moved at the trial that it be 
stricken out after it was read. 

They took the grounds that the proofs preliminary to the admis- 
sion of it were insufficient, and that the witness had refused to answer 
important and material questions put to him on his cross-examina- 
tion before the officer. It may be conceded that the questions, or 
some of them, which obtained no answer were proper and material, 
and that it was misconduct in the witness to refuse to answer them. 

It may be taken as the rule that where a party is deprived of the 
benefit of the cross-examination of a witness by the act of the opposite 
party, or by the refusal to testify or other misconduct of the witness, or 
by any means other than the act of God, the act of the party himself, or 
some cause to which he assented, that the testimony given on the 
examination in chief may not be read. Cole vs. The People, 43 N. 
Y., 508; Smith vs. Griffin, 3 Hill, 333. See Forest vs. Kissam, 7 
Hill, 465. And the rule may be applied to the examination of a wit- 
ness on commission, or conditionally out of court, when in such case 
the party desiring the benefit of a cross-examination has not been 
present or represented at the taking of the testimony, and had no 
opportunity to push his cross-examination, or to know of the refusal 
of the witness to testify, or of his neglect to answer any question, or 
of other like misconduct of the witness. Smith vs. Griffith, supra. 
But where the party is present at the examination of the witness in 
person or by counsel, and is there fully apprised of the facts upon 
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which he afterward relies at the trial to suppress the testimony, and 
does not at the examination, or afterward before trial, seek to avail 
himself of them to the end, or to procure for himself before or at the 
trial the benefit of a full cross examination, he may not, waiting until 
the trial, then for the first object to the reading of the deposition or 
move to suppress it. He should take an earlier opportunity for 
action, so that if successful his opponent might move for a commis- 
sion to examine his witness anew out of court, or might obtain a per- 
sonal attendance at the trial. Kimball vs. Davis, 19 Wend., 437; S. 
C., 25 Wend., 259, where judgment is reversed, but this ruling ap- 
proved ; and see, per Slosson, J., Zellinger vs. Coffe, 5 Duer, 87, 100. 
See also, Rust vs. Eckler, 41 N. Y., 488 ; Sheldon vs. Wood, 2 Bosw., 
267. In the case in hand the defendants cross-examined the witness 
at length, without raising any question or making any objection at the 
time, or in any manner intimating dissatisfaction with the contract of 
the witness, or a purpose of preventing the use of the deposition on 
the trial. Nine months having elapsed, it was too late, after the trial 
had begun and was progressing before a jury, for the first time to move 
to suppress the deposition and deprive the plaintiff of the testimony. 

The answer of the plaintiff to the question what he did with the 
goods mentioned in the schedule, was received conditionally on the 
furnishing of further proof, and as preliminary to that, and thus it 
was not erroneous to do so. 

The question to plaintiff whether he had made a certain statement 
to defendants’ counsel, seems to have been excluded on the ground 
that it was put to lay foundation for impeachment by contradiction, 
and that as the statement had been reduced to writing, he should be 
allowed to look at the paper containing it before answering, which he 
was not permitted by defendants’ counsel at that time to do. If this 
was so, the rejection of the question was not error. The Queen’s 
case, 2 Brod. and Bing., 285-6. 

Several witnesses were asked to state the number of cases of goods 
carted to the vessel, and were permitted to look at memoranda and 
entries in books in some cases not made by them. They then testified 
from their own recollection refreshed by that inspection. This was 
not error. Huff vs. Bennett, 6 N. Y., 337. 

The question to the mate, as to the leak on the 8th October, at first 
rejected, was afterward answered by him fully. 

The question to Dusenbury was properly rejected. He was asked 
as to a public sale by the U. S. Government, occurring after the pur- 
chases made in New York city by the plaintiff. He did not at first 
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state where it was, and hence the question was ruled out. He after 
that stated that it wasin New York city, but the question was not 
then repeated. It was not competent to show prices at public gov- 
ernment sales, at a time after the purchases by the plaintiff, and at 
places other than New York city. 

The question to McGowan, as to the cost of making guns, was on 
cross-examination, after he had on direct examination given the gov- 
ernment selling price of them at a period some months before the pur- 
chases made by the plaintiff, and after he had stated on cross-exam- 
ination that the range of price in market was very great at times, and 
that the market value differed according to the demand. The guns 
were not, in the ordinary acceptation of the term, necessarily second- 
hand guns. Either they were not the model used by government, 
and hence denominated unserviceable, or they had been once used and 
needed cleaning before going into the field, and hence had the same 
denomination. It was competent under such circumstances to show 
that the cost of making them was much more than the price at which 
they sold, not asa rule of market value for the jury, but to evince that 
the price obtained for them eighteen months before by the govern- 
ment was not absolutely controlling on the question of value. It was 
legitimate evidence from which to argue that the government price 
was not the sole item for consideration in reaching the real market 
value at the time when the plaintiff made his purchases. 

The question to the mate as to the truth of certain receipts was not 
improperly received. It was confined to the number of cases shown 
by the receipts, and did not prove the quantity or kind of the contents. 
The number of cases received and receipted for by him was a matter 
as to which he could speak. He was not permitted to speak as to the 
contents. And so the receipts were not allowed as evidence of con- 
tents, but only of number of packages. 

On an examination of all the exceptions taken at the trial and now 
presented in this court, I come to the conclusion that the trial was 
properly conducted and all the questions fairly submitted to the jury, 
and that there were no errors made. The jury has upon the issues of 
fact found against the defendants, and that finding we cannot disturb. 

The judgment must be affirmed. 

All concur. 
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Fouaer, J. 


The questions arising in this case are two. First: Has the legis- 
lature provided a mode in which a citizen of this State, having a 
cause of action against an insurance company created by the laws of 
another country, may bring an action against that company in some 
of the courts of record of this State? And this question involves the 
inquiry, as to what is the process by which the action may be com- 
menced and in what manner shall service of it be made. 

Second: Does the method provided, and the process and mode of 
service of.it prescribed, give some of the courts of record of this State 
such jurisdiction of the matter and of the defendant as that they can 
render a personal judgment which will be valid in this State, and en- 
forceable against any property of the defendant found within it ? 

It may be conceded that before the Revised Statutes a foreign 
corporation could not be sued at law in invitum in our courts. In 
McQueen vs. Merrimac M’fg. Co., 16 J. R., 5, it was heid that the pro- 
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visions of the absent debtor act did not apply to the case of a foreign 
corporation, and the reasoning of the opinion in that case makes it quite 
plain that in no other way could such a corporation be brought com- 
pulsorily into our courts of law. So the revisers felt the force of the de- 
cision in that case, and they declared that the fair protection of our own 
citizens required that some provision should be made to render such 
corporations amenable to our laws in our courts. 5 Edmonds’ ed. Stats., 
742. The sections of the Revised Statutes which were adopted upon their 
report were drawn in analogy with the provisions of statute law against 
absent debtors. Ib. They required that suitsin the Supreme Court 
against a foreign corporation should be commenced by attachment. 
2 BR. S., p. 450, §§ 15, 30. The phrase is, “may be commenced by 
attachment.” This, though permissive in form, was in effect a require- 
ment. In 1840, (Laws of 1840, chapter 354, p. 296,) there was an 
amendment of the provision of the Revised Statutes, but in no par- 
ticular material to the present inquiry. In 1842, (Laws of 1842, 
chapter 197, § 5, p. 228,) there was provision made for the publica- 
tion of a notice that an attachment had issued. 

I am not aware of any other statutory alteration of those provi- 
sions before the enactment by the legislature of the Code of Procedure. 
That enactment, at its first adoption in 1848, was silent upon the 
subject of actions against foreign corporations so far as any special 
mention of the manner of commencing an action. Laws of 1848, 
chapter 379, p. 497. The Code commissioners meant to provide one 
process only for the commencement of all civil actions. They say, 
** At present, as is well known, there are three modes of commencing 
a suit at law, by a capias against natural persons ; a summons against 
corporations, and a declaration against either. In equity the suit is 
commenced by bill and subpcena. We have substituted a summons 
and complaint in all cases, the service of the summons to be deemed 
the commencement of the suit.” First report of commissioners, p. 131. 
After providing for provisional remedies of arrest, injunction, and 
claim and delivery of personal property, they say: ‘There are seve- 
ral other provisional remedies, which we shall define and provide for 
in thacompleted Code.” Ib., p..176. It was undoubtedly on account 
of these other provisional remedies not being then provided for, that 
there was placed in the Code of 1848 a section by which there was 
retained, as part of the system of practice thereby created, certain 
portions of the Revised Statutes, and among them article 1, title 4, 
chap. 8, part 3, thereof, in which are found the provisions for suits 
against foreign corporations. See § 389 of commissioner’s report, § 390 
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of Code of 1848. That the retaining of these provisions was meant to 
be but temporary is evident from the language given above from the 
first report of the commissioners, and from the introductory words of 
this saving section, viz., “Until the legislature shall otherwise pro- 
vide this act shall not affect * * any proceedings provided for,” 
etc. It is apparent that it was neither the intention of the commis- 
sioners nor of the legislature to permanently incorporate into the new 
system those parts of the old which were saved by this section. 

In 1849, the attention of the legislature was drawn to the matter 
of the extension of the remedies at law against foreign insurance 
companies, and an act was passed with a title to that effect, though the 
body of the act professedly amended the section of the Revised Stat- 
utes which provides for suits against foreign corporations. (Laws of 
1849, p. 142, chap. 107.) It provided that suits might be brought 
in the Supreme Court, in the Superior Court and Common Pleas of 
New York city against any foreign corporation, upon any cause of 
action arising therein, by complaint and summons, with an attach- 
ment as then provided by law, the summons and complaint to be 
served as provided by §§ 113 and 114 of the Code of Procedure. 
This act did not render operative the introductory words of § 390, 
above cited ; for the legislature did not thereby so far otherwise pro- 
vide than was already provided in the Revised Statutes as to annul 
all the provisions contained in them as to foreign corporations. The 
act retained the attachment of the Revised Statutes, as a conjoint 
process by which to commence a suit, to be served with the summons 
and complaint, and to be levied as in them prescribed. But it added 
& summons and complaint as necessary process together with the 
attachment to commence a suit, and they were to be served as provided 
in the Code of 1848, in §§ 113 and 114. Those sections provided for 
service by delivery of a copy, if the suit be against a corporation, to 
the president or other head of it, secretary, cashier, or managing 
agent, (§ 113,) and where the person to be served could not be found 
within the State, and had property therein, the service might be by 
publication of the summons. § 114. 

It is contended by the appellants, that in this act (chap. 107 of 
1849) is the origin of a summons against a foreign corporation, and 
that it is a process different from the summons of the Code. This 
contention may be correct, so far as in this act is the first per- 
mission to sue a foreign corporation by summons and complaint, to- 
gether with an attachment, but there is no solid basis for the conten- 
tion that the summons there named is not the summons of the Code. 
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Undoubtedly the name summons was in the ancient practice given to 
a process of the higher courts. 2 Sellon Pr., 477, 536, 644, 20 Viner 
Ab. 42; Kerr on Action at Law, *145, and a summons was the appropri- 
ate process for the commencement of an action against a domestic 
corporation. Lynch vs. Mech. Bk., 13 J. R., 127 ; and see 2 R. S., p. 
458, § 5. But the Code brought in, in modern times, the appellations 
summons and complaint for the process by which to commence ac- 
tions in courts of record in the place of the names capias, narr., sub- 
peena, and bill, of the former practice. See first report commission- 
ers above cited. And this act, (chap. 107 of 1849,) when it speaks 
of a summons and complaint together, does it without description of 
them, or prescribing the form or substance, as of legal papers already 
provided for in the law. They had just been provided for in the law 
in the Code. The Revised Statutes, though they provide for a sum- 
mons against domestic corporations, enact that the initiatory pleading 
of the plaintiff shall be a declaration. (2 R.S., p. 458, § 7.) And 
the references, in the act of 1849, to sections 113 and 114 of the Code, 
show that the provisions of the latter were in the mind of the draughts- 
man. 

Later in the year 1849, when the second report of the commission- 
ers of the Code came to be considered, the legislature took up the 
subject of the enforcement of rights against foreign corporations, and 
in its amendments to the Code made provisions therefor. Laws of 
1849, chap. 438, p. 613, passed April 11th, 1849. By the new sec- 
tion, 427, it authorized an action against a corporation created by the 
laws of any other country, to be brought in the same courts named 
in chap. 107 above cited, by a resident of this State, for any cause of 
action ; by a non-resident only for a cause of action arising in this 
State, or having the subject of it here. This was in some respects 
absolutely inconsistent with the act, chap. 107, of 1849, and so far 
repealed it by implication. It is plain that the legislature in author- 
izing an action by this section meant the one form of action for the 
enforcement of private rights, which it at the same time provided for 
and denominated a civil action. Code § 69. And inasmuch as by 
§ 127 that action could be commenced alone by the service of a sum- 
mons, and the form of that summons (§§ 128, 129,) and the mode of 
that service was prescribed, (§§ 113, 114, of 1848,) it at the same 
time with the authority for bringing the action by that summons, 
gave for the first time the power to serve it on a foreign corporation, 
either by the delivery of a copy to a certain officer of it, or by publi- 
cation. (§§ 134, 135, of 1849.) It also in that year for the first 
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time provided for an attachment under the Code upon property of a 
foreign corporation as a security for the satisfaction of the judgment. 
It may well be queried whether, when these amendments to the Code 
of 1848 became the law in 1849, they did not provide a complete and 
single method for the bringing of an action against a foreign corpora- 
tion, and whether then the modes of serving in § 390, of 1848, had 
not had their full operation for the reason that the legislature had 
now otherwise provided a full and operative mode of suing in this 
State a corporation created in another State or country. If so, there 
could be no resort afterward to the method of the Revised Statutes, 
and not only the process of the Code, the summons of the Code, was 
what was required to be used, but the only process that was author- 
ized to be used, and it was to be served, and served only as required 
by the Code, and when served as required by the Code was in the 
legislative intention, as expressed in the Code, effectual for the com- 
mencement of an action against a foreign corporation in the designa- 
ted courts of this State. It is true that since 1848 the legislature 
has several times amended § 471, and in doing so has employed again 
in each instance the language of the clause which saved certain parts 
of the Revised Statutes. There is not to be found in this an intention 
‘to re-enact the saving of those parts, so that the saving clause should 
be revived and date again from the time of the enactment of each 
amendment. The object was to enact the amendatory matter, which was 
added in each instance. The whole section was preserved not to re-enact 
the whole, but to keep up a harmonious text in the Code, and it is in each 
case the amendment only which is the new statute. See Ely vs. Holton, 
15 N. Y., 595. Hartung vs. The People, 26 N. Y., 167,172. It may 
be said that still there is no indication of a legislative intention that 
this summons should be served unless an attachment is also levied 
upon property of the corporation. The 134th section, as adopted in 
1849, makes no limit of that kind upon the service by publication, 
though it was required by the corresponding section of 1848 that the 
absent defendant should have property in this State, or should be a 
resident thereof. It is not needed that stress be laid upon this differ- 
ence. In 1851, §§ 134 and 135 were amended, and the mode of ser- 
vice of summons upon a foreign corporation was brought distinctly 
into notice. It was declared that there might be service by deliver- 
ing of a copy to any one of certain officers of it, but only when it had 
property in this State, or the cause of action arose therein, (§ 134,) and 
that there might be service by publication only in one of the same 
cases. § 135. These sections have since been amended, but with no 
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narrowed limitation. By putting these alternative cases it is shown 
that the legislature did not mean to insist on the existence of proper- 
ty of the foreign corporation in this State as always a necessary pre- 
requisite for such a service of summons upon it as should be the 
commencement of an action against it. The language of these sec- 
tions is to this effect : Before you begin your action against a foreign 
corporation by the service of a summons upon it, by delivery of a 
copy or by publication, either there must be property of it in this 
State, or the cause of action must have arisen therein, one or the 
other, and either will suffice. If the legislature did not intend 
to make the existence of property in this State a controlling element 
in the right to commence an action, then it did not mean to 
make an attachment against property a process necessary thereto, for 
the plain reason that it would be futile to issue an attachment to be 
levied upon property when none could be found, and delusive to allow 
the service of summons in a case where no property is found in the 
State, if still there must, for the effectual bringing of an action, be an 
attachment issued and levied upon property here. 

I have already stated that the action against a foreign corporation 
is the civil action of the Code, and that that action is in all cases 
commenced only by the service of a summons. So also there is a 
mutual dependence of all the sections of the Code which speak of the 
summons and of its service. §§ 127, 135, inclusive. It is the sum- 
mons, that definite process by which a civil action can alone be com- 
menced, which is to be drawn up in a particular form, to be served by 
certain persons, and in an especial manner. As the service is to be 
thus especially made on a foreign corporation, it must be that definite 
process which is to be gerved upon it, and which is to be the means of 
the conimencement of an action against it. Again, the legislature in 
1866 amended the 227th section so as to confine the cases in which 
an order of attachment could issue to those for the recovery of money 
only, and for the wrongful conversion of personal property. It is 
claimed that an action like this, against a foreign insurance company 
on a policy against loss or damage by fire, is for unliquidated dam- 
ages, and does not fall within either of those cases, and hence that 
no attachment can issue in this action under the Code, and Tuttle vs. 
Smith, 14 How., 395 ; Cobb vs. Durkin, 19 How., 164, are cited. If 
this be so, and if it be that the provisions of the Revised Statutes ure 
abrogated by the Code, and if it be that without an attachment 
against property no such action can be maintained, the legislature 
has left the citizens of this State without remedy in the courts of this 
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State upon such cause of action. It is difficult to conceive that there 
could have been that intention, and rather than to hold that there 
should have been such oversight, the courts will look for an intention to 
permit the commencement of an action without an attachment. Nor 
does the Code make any distinction in respect to the manner and 
effect of entering judgment against corporations and others. §§ 274, 
282. And there is other legislation yet more expressive. In 1853 
(Laws of 1853, p. 915, § 23,) it was enacted that every foreign fire 
insurance company desirous of doing business in this State should 
appoint an attorney in this State on whom process of law could be 
served, which appointment should continue until another was substi- 
tuted. In 1855 (Laws of 1855, chap. 279, p. 170,) an act was passed 
to facilitate the service of process on foreign insurance and other cor- 
porations doing business in this State. It required them to desig- 
nate some person residing in each county where the corporation tran- 
sacted business, upon whom process issued under the laws and 
authority of this State might be served, and declared that it should 
be lawful to serve on such person any process so issued, and service 
so made should be valid service. In the lack of such designation 
process might be served on any person who should be found in the 
State acting as agent or doing business for the corporation, and ser- 
vice made in pursuance of the act should be deemed a full compli- 
ance with any statute requiring personal or other service. The act 
likewise defined the word process used by it to include any sum- 
mons, writ or order whereby any action, suit, or proceeding should be 
commenced. In 1862 (Laws of 1862, chap. 367, § 5,) the provi- 
sions of the act of 1853 were re-enacted, and it may be mentioned for 
reference hereinafter, that by this last act each foreign fire insurance 
company was required to deposit securities with the superintendent 
of the insurance department of this State for the benefit and security 
of policy-holders. I cannot but think, from this review of the legisla- 
tion upon this subject, that the last intention and purpose of the 
legislature was to authorize the commencement of an action by a 
citizen of this State in certain courts of this State against a foreign 
fire insurance company by the service of a summons, or a summons 
and complaint, without requiring other process then or afterward to 
be issued for the commencement or maintaining thereof ; that the ac- 
tion so commenced should be one general in character, not directed 
against particular property, and the judgment therein should be one 
capable of being collected from any property of defendants in the ° 
jurisdiction. 
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And now the second question in the case is presented. 

I am aware that in an international point of view jurisdiction, to be 
rightfully exercised, must be founded either upon the person being 
within the territory, or upon the thing being within the territory, 
(Story on Conflict of Laws, §539,) and that the laws of a sovereign 
extend over persons who are domiciled within his territory, and over 
property which is there situate, (Ib.,) and that no sovereignty can ex- 
tend its process beyond its own territorial limits to subject either per- 
sons or property to its judicial decisions ; and that every exertion of 
authority of this sort beyond this limit is a mere nullity and incapable 
of binding such persons or property in any other tribunals. Picquet 
vs. Swan, 5 Mason, 35. Based upon this doctrine, there have been 
repeated decisions in this State, which coincide with decisions in other 
States and England, that the courts of one State or country will not 
enforce the judgment of a court of another State or country, rendered 
in personam against a defendant who was not served with process 
within its territorial jurisdiction, and who did not appear in the ac- 
tion, nor in any manner submit himself to the jurisdiction. Shumway 
vs. Sullivan, 6 Wend., 447, and cases there cited. Ferguson vs. Ma- 
hon, 11 Ad. and Ell., 38 ; Smith vs. Nicolls, 5 Bing., N.C., 208. It 
has been laid down as a principle of natural justice that no one shall 
be bound by a judgment who has not been served with process ; and 
that a custom not to summon or to give notice to the defendant, was 
contrary to the first principles of justice and could not be good. 
Fisher vs. Lane, 3 Wilson, 297 ; but see S. C., 2 W. Blk., 834, and com- 
ment in 4 Bing., infra. And so it has been held that even in the ju- 
risdiction in which the judgment has been rendered, it will be re- 
versed on writ of error brought by a defendant who was not served 
with process, whose property was not attached, who was not an in- 
habitant of the State, and did not voluntarily appear. Bodurtha vs. 
Goodrich, 3 Gray, 508. It is certain, however, that this doctrine has 
not been always adhered to in the full extent in which it is expressed, 
for many municipal codes do provide for the bringing of actions 
against non-resident absent citizens, and non-resident absent foreign- 
ers, by process not personally served either within or without the ju- 
risdiction ; though as to such actions it is held, in some cases, that the 
effect of such proceedings is purely local, and elsewhere a nullity. 
Cavan vs. Stewart, 1 Starkie, N. P. R., 200, per Ld. Ellenborough ; 
Ferguson vs. Mahon, supra; Smith vs. Nicolls, supra. But though a 
nullity elsewhere, may they not be under certain circumstances of va- 
lidity in the territory where entertained? The judgments rendered 
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in them have sometimes been respected in other jurisdictions, and in- 
timation has been given that they might be good against the property 
of the defendant in the territory where rendered. In Burrows vs. 
Jernino, 2 Strange, 733, a determination according to the local laws at 
Leghorn, though affecting adversely one not having part in the pro- 
ceedings, was held conclusive. The reasons for the decision are not 
stated at any length. In Douglass vs. Forrest, 4 Bing., 686, decrees 
were pronounced in Scotland against a native thereof who went out 
of the jurisdiction before commencement of action, and never returned, 
and had no notice of the proceedings. The decrees ordered him to 
pay certain sums of money. He had been summoned by posting, ac- 
cording to the law of Scotland. The Court of Common Pleas of Eng- 
land held these decrees consistent with the principles of justice. The 
ruling, however, was (in terms) confined to a case where the party 
owed allegiance to the sovereignty which gave the judgment from be- 
ing born under it, and from his property being at the time protected 
by the laws of it. Seve also Martin vs. Nicolls, 3 Simons, *458. In 
Pecquet vs. MacCarthy,2 Barn. & Al, 951, a judgment in personam 
got in a British colony against an absent party without notice to him, 
but by the service according to local law upon the king’s atty. gen- 
eral of the colony was held not so contrary to natural justice as to be 
void. But the defendant there had been a resident of the colony in 
an Official capacity. Tht case, it has been said, has been supposed to 
go to the very verge of the law. Don vs. Lippmann, 5 Ch. & Fin., 
1. In Smith vs. Nicolls, supra, a plea of a judgment of the admiralty 
court of Sierra Leone, for some cause of action got against the defen- 
dant therein when he was out of the jurisdiction at the time of the 
commencement of the suit, and ever after until its termination, and 
had no knowledge of the proceedings, was held ill. It is mentioned 
in the decision, as if of some significance, that the defendant had no 
agent or other person within the jurisdiction upon whom process of 
the court could be served. And that this fact is of consequence ap- 
pears from Hope vs. Hope, 4 De Gex, MeN. & G., *328. In that 
case the principle is set forth on which a substituted service is ordered 
when the defendant is abroad. The question is there stated to be, 
whether there is any person within the jurisdiction who may be fitly 
served, and service upon whom may be treated as equivalent to ser- 
vice upon the absent person himself. The case of an agent managing 
all the affairs of a defendant who is abroad, and regularly communi- 
cating with him thereon, is put as one in which substituted service wil] 
be permitted ; or where he has an agent in the territory specially man- 
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aging the particular matter involved. In such cases the service has 
been deemed good, as the inference is irresistible that the agent is im- 
_pliedly authorized to accept that particular service, or will communi- 
cate the process to his principal. The object of all service is said to 
be to give notice to the party on whom it is made, that he may be 
aware of, and may resist what is sought of him, and when that is sub- 
stantially done, so that the court may feel confident that service has 
reached him, everything has been done that is required. In Hob- 
house vs. Courtney, 12 Simons, *140, (Eng. Chy. Rep., 35 vol. p. 
119,) it is held that where a non-resident defendant has created an 
attorney in fact, to deal with the particular matter afterward in suit, 
a service on such attorney will be good service upon the principal. 
These cases were in chancery, and the orders made in them were au- 
thorized by acts of parliament, though it is said in Hope vs. Hope, 
that the authority of the court in that respect had not been extended 
by the statutes. See Kerr on Actions at. Law, chap. 4, p.*175. It 
may be that our Supreme Court has not the authority to direct such 
substituted service in this case. It need not have. The act of the 
legislature allows it, and is a higher source for the power so to serve 
and to sue. Of course these cases are not cited here as going further 
than that the service thus made gives jurisdiction of the defendant for 
the purposes of the action thus commenced, so as to enable a judg- 
ment valid within the territorial limits to which the court is confined 
to be enforced therein against any property found there. And it 
seems to be conceded in Thompson vs. Emmet, 4 McLean, 96, that a 
judgment commenced by attachment, and rendered without notice to 
the defendant, may be enforced upon all of his property within the 
State ; and that it may be within the power of the State to subject all 
the property of the defendant within it to the payment of his debts in 
the mode which the law-making power may deem just. And see Pic- 
quet vs. Swan, supra, p. 43. The sovereign has the right to make 
laws to bind foreigners in relation to their property within his do- 
mains, in relation to contracts and acts done therein, and in relation 
to judicial proceedings if they implead before his tribunals. Story, 
Confl. Laws, §541. Whether such a judgment would be recognized 
in another country is not now under consideration. And now I am 
prepared to ask, would it not be sufficient to confer jurisdiction upon 
the Supreme Court over this defendant in this case, that the defendant 
had filed in some proper place in the jurisdiction an appointment of 
an agent specifying that he was authorized to receive for it the very 
process issued in this case, and that thereby a suit therein might be 
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commenced against it, and that the Supreme Court had ordered such 
service to be made, and that such service had been made in accord- 
ance therewith? Is it not much more effectual to that end when the 
legislature of the State has enacted that the defendant, as a pre- 
requisite to doing business in the State, shall designate an attorney 
or an agent therein upon whom process in any suit to be commenced 
against it may be served, and that it has designated a person as such 
agent, and that service of process against the defendant has been 
made upon him? Is not the enactment of the statute by the legis- 
lature a proffer to the defendant of the power to do business in this 
State, if it will subject itself to the jurisdiction of our courts ; and is 
not the acceptance of that proffer by the defendant a submission to 
that jurisdiction? If the defendant had authorized an attorney to ap- 
pear for it on the record, in the Supreme Court in this case, it would 
have been a voluntary appearance and a submission to jurisdiction, 
and the court would have obtained jurisdiction of the person, and 
could render a judgment in personam. How does it differ in principle 
thaf in anticipation of any and all suits which may be brought against 
it, it nominates a person upon whom service of process against it shall 
be as effectual as service of the same process upon it? In my judg- 
ment, the existence of an agent made in that way, for that purpose, 
and upon such inducement, and after such statutory agreement, meets 
the whole principle upon which rests a substituted service as set forth 
in the cases above cited. The agent is created to manage the matter 
for it, of the reception and transmission of process in suits to be com- 
menced against it, thus making him, in an especial manner, a proper 
person for a substituted service as being appointed especially therefor 
by the absent party. Indeed, when to avail itself of the conditional 
privilege of doing business in this State, held out to it by statute, (see 
Laws of 1862, etc., supra,) the defendant brings its property here and 
deposits it with an officer of this State, thus subjecting it to the ad- 
verse operation, and committing it to the :protecting care of the laws 
of this sovereignty, and designates a person to stand in its place for 
the lawful and valid personal service of process upon it, why does it 
not take on a quasi allegiance to this sovereignty which makes it so 
subject to the laws thereof as that the courts, acting in pursuance of 
enactments to that end, may and do acquire a jurisdiction over it, co- 
extensive with the territory in which they act, which is so much a ju- 
risdiction of the person as makes here a valid judgment capable of 
enforcement upon any property of the defendant to be found within 
this State? Consider further that it is a corporation which can act 
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only by a natural person as its agent or officer. A foreign corpora- 
tion can come into this State with its property, establish its business, 
and make and enforce its contracts here, only by a natural person. 
Is it not in such case within the State in propria persona, for the pur- 
pose of the jurisdiction of the courts of the State, and for the purpose 
of a judgment valid within the territorial limits of the State, if the 
legislature of the State chooses so to enact? Can it be said to be 
contrary to the principles of natural justice, that a body which can 
make a contract only by an agent, shall be bound to take notice by 
process served upon the same or a like agent, that it is called into the 
courts of the State to answer for the non-performance of that con- 
tract? I think that such is the result of all the legislation upon this 
subject which has been herein passed in review, and that as a conse- 
quence the summons in this action was well issued and well served, 
and is the legal commencement of an action against the defendant. 
There are cases in this court which are supposed to imply a differ- 
ent doctrine. McCormick vs. The Penn. C. R. R. Co., 49 N.Y., 303, 
is one. There is vo conflict. The plaintiff there was a non-resident, 
and the subject of his cause of action was not situate within this State, 
nor did the cause of action arise here, so that he could not have com- 
menced an action here at all against the defendant in invitum. Code, 
§471. The subject matter of the action was however of a nature that 
our Supreme Court had jurisdiction of it, and when the parties came 
voluntarily before it for an adjudication, it had jurisdiction of the per- 
sons. Again, the defendant in that case was a foreign corporation, 
but it did not appear that it was doing business in this State, so as to 
have appointed an agent on whom service of process could be made 
in its stead. So the decision in that case dealt only with the question 
involved in the facts presented, and its silence upon others may imply 
no more than that it was not necessary or discreet to go abroad from 
the precise matter, upon which, without anything else, the case could 
be satisfactorily disposed of. There was a voluntary general appear- 
ance and submission to jurisdiction, and it was needful only to state 
the effect of that on the objection of the want of jurisdiction. It was 
the same with The People vs. Central R. R. of N. J., 42 N. Y., 283, so 
far as the question of jurisdiction of the person was there concerned. 
In Schwinger vs. Hickox, 53 N. Y., 280, it was held that a personal 
judgment for a deficiency arising upon a mortgage foreclosure sale 
could not be rendered against a non-resident who was not served with 
process in this State, and who had not voluntarily appeared. There 
was not found there any, legislative provision for a substituted service. 
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The opinion seems to concede that the legislature could have de- 
clared that a judgment got against a non-resident upon service by 
publication even might be enforced against all property of the defen- 
dant within the State, though it would be in rem, and could impose 
no personal liability. Hulbert vs. Hope Mut. Ins. Co., 4 How., P. R., 
275, furnishes an able opinion of a learned judge, (Sill, J.,) and is 
much relied on by the defendant. That was decided early in 1850, 
before the amendments to the Code permitting the service of summons 
on a foreign corporation when it has no property in this State, and 
before the legislation of 1853, 1855, and 1862. These amendments 
and this legislation are so important in the disposition of the ques- 
tions in this case, that I think nothing more need be said to show 
that the case in 4th Howard, supra, should not hinder the result I 
have reached. Many other cases are cited by the defendant. It will 
not be profitable to discuss them in detail. The reasons for the de- 
cision of this court in this case have been given, and the intelligent 
practitioner can see wherein I differ from the learned and respected 
judges who have given variant decisions. 
The order appealed from should be affirmed. 
All concur.’ Ravpatio, J. absent. 


Nore. —Since this opinion was written, and since the decision of this 
case, my attention has been called to the case of The Lafayette Ins. 
Co. vs. French, 18 How., U. S., 404, in which the question here in- 
volved is well and fully discussed, and the conclusion reached is the 
same as that I have come to. Indeed, that case goes farther, and it 
is held that a judgment of a court in one State, got upon the service 
of process upon the agent therein of a foreign insurance company, is 
entitled to credit, and to be enforced in another State. F. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lire. — Wife's policy— Bankruptcy. 

Where wife joined with husband in an assignment of life policies, 
and the assignment is set aside by the bankrupt court, her rights re- 
attach as if the assignment had not been made. 

Under the Missouri statute, a husband may insure the life of any 
person for his wife’s benefit. 

An insolvent husband may withdraw from his estate $300 to be an- 
nually expended as premiums on a life policy, and the policy will be 
entirely exempt from the claims of creditors. 

Tf the insurance is for the wife’s benefit, the beneficial interest is in 
her, and the contract can be enforced accordingly. 

When premiums have been paid by an insolvent husband, the 
additional value created by the premiums paid while insolvent be- 
longs to his estate, and this will be based on the surrender values of 
the policies, there being an absolute exemption of the insurance pro- 
cured by the payment of $300 annually. 


In re Yaeger and Crangle, bankrupis, vs. Yaeger. 
U. 8. D. C. E. D. Mo. 


Manrine.—Seaworthiness for particular voyage. 

Insurance was effected on wine in casks, on or under deck. The 
wine was jettisoned in bad weather by staving in the casks, but the 
rest of the cargo arrived safely. 

Held, that there was an implied warranty that the vessel was sea- 
worthy for the voyage she was about to undertake, loaded as she was 
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with said cargo, and that in considering seaworthiness the jury should 
consider the nature of the cargo ; and that if the vessel could only be 
made seaworthy by the destruction of said cargo, she was unseaworthy, 
no matter how easy the cargo might be destroyed. 


Daniels vs. Davis. 
English Common Pleas. 


Firz.-—Loss after assignment of owner. 

When an insured building is burned after the death of the insured, 
and after the assignment of said building to the widow as dower, 
but before the expiration of the policy, the proceeds of the policy be- 
long to the widow to the extent of her dower interest, with remainder 
to the heirs. 


Hudnall, executor, vs. Burkle et al. 
First Chancery Ct. Shelby Co. Tenn. 


Lire.—Disposition of policy by will—Liabilily for debts. 

A husband who has taken out a policy of insurance on his own life, 
payable in the usual form to him, his executors, administrators and 
assigns, may dispose of the same by will. 

The provisions of the Tenn. Code, 2,294 and 2,478, directing that 
such a policy shall survive to the benefit of the widow and children, 


and shall not be subject to the debts of the husband, only apply when 
the policy remains undisposed of by the husband in his lifetime. 


Williams vs. Carson et al. 
Chancery Ct. Nashville, Tenn. 


Marine.— Reinsurance. —Disclosure of not necessary. 

As a rule of law it is not necessary for the insured to state at the 
time of effecting the policy that it isa reinsurance. The insured is 
bound to state the subject matter of insurance, but not the specific 
nature of his interest. 

Where plaintiff insured without mentioning that it was a reinsur- 
ance and the jury found that the fact that it was a reinsurance was 
not material; Held, on a rule to set aside the verdict on the ground that 
he was ouly interested as a reinsurer and not entitled to recover, that 
he could recover. Reed vs. Cole, 3 Burr.; 1512. The case of Glover vs. 
Black, 3 Burr., 1394, distinguished. 

Mackenzie vs. Whitworth. 

Decision rendered Feb. 1875. Ct, of Ex. Ch. Eng. 


Lire.— Warranty—Representation—Agent of insured. 
Warranty is a stipulation forming a part of the contract. May be in 
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express terms, yet no particular form of words is requisite. Repre- 
sentations by the assured, made by express stipulation a part of the 
contract, acquire the character of warranties. 

A representation is an extraneous statement, either verbal or writ- 
ten, of facts relating to the risk. Whether to identify the property 
or for whatever purpose designed, it is of some matter extrinsic to the 
contract, a collateral statement forming part of the proceedings which 
precede the risk. 

The contract of insurance may be reformed when mutual mistake 
is shown, but that which is a warranty in a policy by its terms can- 
not be shown by parol evidence to have been inserted by mistake : 
Cooper vs. Insurance Co., 14 Wr., 299. 

The duty of an insurance agent is to write down correctly the an- 
swers of the insured, and if, acting in his own or the interest of the 
insured, he procures a policy on false answers, where it would have 
been refused had true answers been given, there is no agency as to 
that transaction between himself or the person for whom he is really 
acting and the insured. 

Woodward, Abbott, Buckelew and Jackson, for plaintiff and E. V. 
Willard for company. 


Seybert, executor, vs. Aitna Life Ins. Co. 
Cc. P. Luzerne Co. Pa. 





